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Heritage and the Arts (2008) 165 FCR 211.] 
  

Federal Court of Australia 
North J 

  
20, 21 February, 3, 28 March 2008. Melbourne 

  
Administrative Law - Judicial review - Failure to take 
relevant considerations into account - Where Act set 
out factors to take into account in considering manda-
tory considerations - Whether each factor must be 
considered in relation to each mandatory considera-
tion - Relevant factors - Implication from subject 
matter, scope and purpose of Act - Failure to observe 
procedures required to be observed - Whether suffi-
cient to rely on departmental advice in forming belief 
- Unreasonableness - Administrative Decisions (Judi-
cial Review) Act 1977 (Cth), ss 5, 6 
 
Environment Law - Controlled action - Approval by 
Minister - Mandatory considerations - Protected mat-
ters and economic and social matters - Factors to be 
taken into account - Principles of ecologically sus-
tainable development - Whether required to be con-
sidered in respect of each mandatory consideration - 
Whether other matters relevant - Reliance on assess-
ment report and briefing material - Environment Pro-
tection and Biodiversity Conservation Act 1999 
(Cth), s 136 
 
Environment Law - Controlled action - Approval by 
Minister - Requirement to invite comments from 
other Ministers - Belief that another Minister has 
administrative responsibilities relating to the action - 
Whether unreasonable to restrict to Ministers having 
direct regulatory or approval role - Environment Pro-
tection and Biodiversity Conservation Act 1999 
(Cth), s 131 
 

The applicant sought orders setting aside a deci-
sion by the Minister for the Environment, Heri-
tage and the Arts (the Minister) to approve a 
channel deepening project in Port Phillip Bay. 
The Environment Protection and Biodiversity 
Conservation Act 1999 (Cth) (the Act) prohib-
ited the taking of certain "controlled actions" 
without the approval of the Minister. A con-
trolled action was an action determined by the 
Minister to have, or to be likely to have, a sig-
nificant environmental impact on certain aspects 

of the environment. The channel deepening pro-
ject had been determined under the Act to be a 
controlled action. 

 
Section 131 of the Act required the Minister to 
inform other Ministers the Minister believed had 
administrative responsibilities relating to the ac-
tion of the *464 proposed decision and invite 
comments from those Ministers. Section 136(1) 
required the Minister, in deciding whether to ap-
prove or not to approve the taking of controlled 
action, to consider certain matters. The matters 
were: 

 
(a) certain aspects of the environment expressly 
protected in Pt 3 of the Act (protected matters); 
and 

 
(b) economic and social matters. 

 
In considering those matters, the Minister was 
required by s 136(2) to take into account factors 
including "principles of ecologically sustainable 
development" defined in the Act and any as-
sessment report relating to the action. 

 
Held: (1) The Minister is not obliged by s 136(1) 
and (2)(a) to take into account each of the princi-
ples of ecologically sustainable development 
when considering each of the protected, eco-
nomic and social matters. The Minister is enti-
tled to consider the matters together and to take 
the principles of ecologically sustainable devel-
opment globally. [76], [78] 

 
(2) In forming the belief under s 131(1)(a) that 
another Minister has administrative responsibili-
ties relating to the action, the Minister is entitled 
to rely upon the recommendations of his or her 
department and its officers. [101] 

 
Minister for Aboriginal Affairs v Peko-Wallsend 
Ltd (1986) 162 CLR 24, applied. 

 
(3) In forming the belief under s 131(1)(a) that 
another Minister has administrative responsibili-
ties relating to the action, it is not unreasonable 
to adopt an approach requiring that the other 
Minister has a direct regulatory or approval role 
in relation to the action. [106] 
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Bromley London Borough Council v Greater 
London Council [1983] 1 AC 768, followed. 

 
(4) Section 136(1)(a) leaves it to the Minister to 
decide what are the matters relevant to the pro-
tected matters which the Minister should take 
into account. [115] 

 
Minister for Aboriginal Affairs v Peko-Wallsend 
Ltd (1986) 162 CLR 24, applied. 

 
Elias v Federal Commissioner of Taxation 
(2002) 123 FCR 499, followed. 
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Cur adv vult 
 
28 March 2008 
 
North *465 J 
 
1 Before the Court is an application by Blue Wedges 
Inc which challenges the decision made on 
20 December 2007, by the first respondent, the Min-
ister for the Environment, Heritage and the Arts (the 
Minister). The decision gave approval to the second 
respondent, the Port of Melbourne Corporation 
(PMC), to deepen the shipping channels of Port 
Phillip Heads in Port Phillip Bay (the Bay) and the 
Yarra River and its approaching channels. 
 
2 Blue Wedges Inc is an association which was in-
corporated on 30 May 2005 under the Associations 
Incorporation Act 1981 (Vic). It started as an unin-
corporated association in June 2003 in response to 
the proposed channel deepening project. By its 
statement of purpose, it is committed to work to pre-
serve the ecosystems of the Bay and the estuary and 
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ocean environments in and around the Bay and West-
ernport Bay. No objection was taken to its standing to 
bring this application. 
 
3 The PMC was established under the Port Services 
Act 1995 (Vic) and is the proponent of the channel 
deepening project. The PMC is responsible for the 
management of the port, port waters, shipping 
movements in the Bay and dealings with shipping 
operators and stevedores. The shipping channels to 
which the channel deepening project relates provide 
access to the Port of Melbourne. 
 
4 The third respondent, the State of Victoria, under-
took the environmental assessment process which 
will be explained later in these reasons. The PMC 
and the State of Victoria were joined as parties to this 
proceeding because their interests may be affected by 
the outcome. Again, no issue was raised over the 
inclusion of these parties. 
 
5 The Bay is a coastal estuary within the territorial 
limits of Victoria. It is a shallow bay of about 
1,930 km2 with a coastline length of 264 km. It has a 
maximum depth of 24 m but is mostly shallower than 
8 m. The cities of Melbourne and Geelong lie on the 
north east and western shores of the Bay respectively, 
and the Yarra and Maribyrnong rivers flow into the 
Bay from the north. Some of the localities distant 
from the main cities on the shore of the Bay are holi-
day places for the people of Melbourne. Around the 
Bay there is commercial, residential and recreational 
activity. 
 
6 The Bay is environmentally significant in a number 
of respects. There are some protected sites of national 
and international environmental significance, includ-
ing Ramsar wetlands, intertidal mudflats, salt marsh 
fringes and coastal dunes. The area also supports 
some internationally significant populations of migra-
tory birds and endangered native birds, fish and ceta-
ceans. A number of *466 social activities, including 
swimming, diving, recreational fishing, sailing and 
boating, take place in the locality of the Bay. It also 
has a number of tourist attractions and is used for 
commercial fishing. 
 
7 The entrance to the Bay is through Port Phillip 
Heads, which is partly closed by a shallow rocky 
submarine plateau - Rip Bank and Nepean Bank - 
that is cut by a deep canyon. The Great Ship Channel 

crosses through this area into the Bay. Most merchant 
ships then follow the south channel towards Hovell 
Pile near Dromana on the eastern shoreline and then 
travel north towards the docks in and at the mouth of 
the Yarra. This path takes ships along the Port Mel-
bourne, Williamstown and Yarra River channels. 
 
8 The aim of the project is to modify the shipping 
channels to enable access for 14 m draught vessels to 
the Port of Melbourne in all tidal conditions. Cur-
rently, access to the port is restricted to vessels of 
maximum draught of 11.6 m or 12.1 m at high tide. 
The project has four elements: 
 

"• Dredging of existing shipping channels 
including the Yarra River Channel, William-
stown Channel, Port Melbourne Channel, 
South Channel and the Great Ship Channel 
at the Entrance. 

 
• Dredging of berth pockets at Appleton 
Dock, Swanson Dock, Holden Dock and 
Gellibrand Pier. 

 
• Placement of dredged material into two 
dredged material grounds; one in the north 
of the Bay and one in the south of the Bay. 

 
• Modifications to existing infrastructure in-
cluding berth works, river works, protection 
of services, upgrades to existing navigation 
aids and installation of new navigation aids." 

 
9 The project involves dredging 22.9 million cubic 
metres of material which will bulk up to 26 million 
cubic metres as a result of the dredging process. One 
contentious aspect of the project concerns contami-
nated sediment found in the Williamstown and Yarra 
River channels and in part of the Port Melbourne 
channel. The total amount of contaminated material 
is about 2.11 million cubic metres, that is to say, a 
small fraction of the total dredged material. The con-
taminated material is to be taken to a bund which is 
to be constructed on the floor of the Bay. The con-
taminated material is to be dumped in the bund and 
capped with uncontaminated material. 
 
The assessment process - the legislative scheme 
 
10 In order to understand the Minister's function in 
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environmental decision making under the Environ-
ment Protection and Biodiversity Conservation Act 
1999 (Cth) (the Act), it is useful to consider some 
recent history of the legislation. 
 
11 The Act was first introduced in 1999. It had three 
important aims which were endorsed in principle in 
1997 at the meeting of the Council of Australian 
Governments. Firstly, the Act was designed to define 
the areas of Commonwealth environmental responsi-
bility and, hence, the role of the Commonwealth in 
environmental matters. Secondly, it sought to inte-
grate the State and Commonwealth laws by providing 
mechanisms for Commonwealth accreditation of 
State assessment processes. And thirdly, the Act 
sought to provide a new and more efficient assess-
ment and approval process. These aims were re-
flected in the objects of the Act. One of the objects of 
the Act was to provide for the protection of those 
aspects of the environment that are of national envi-
ronmental significance (s 3(1)(a)). To achieve its 
objects the Act recognised the role of the Common-
wealth by focusing Commonwealth *467 involve-
ment on matters of national environmental signifi-
cance (s  3(2)(a)), and providing for intergovernmen-
tal accreditation of environmental assessment proc-
esses (s 3(2)(c)). It also sought to achieve the objects 
by adopting an efficient and timely Commonwealth 
environmental assessment and approval process that 
ensured that activities that would be likely to have 
significant impacts on the environment were properly 
assessed (s 3(2)(d)). These objects explain the pur-
pose for the provisions of the Act which applied to 
the channel deepening project, and which will now be 
examined. 
 
12 Part 3 of the Act prohibits the taking of certain 
actions without ministerial approval. The actions are 
those which have, will have, or are likely to have 
significant environmental impact. Relevant to this 
proceeding are actions which have or might have 
such impact on declared Ramsar wetlands (ss 16 and 
17B), listed threatened species (ss 18 and 18A) listed 
migratory species (ss 20 and 20A) and the environ-
ment of Commonwealth land (ss 26 and 27A). 
 
13 An action which requires approval is called a con-
trolled action (s 67). A person proposing to take such 
action must refer the proposal to the Minister for a 
decision whether the action is or is not a controlled 
action (s 68(1)). The Minister must decide whether 

the action is a controlled action (s 75(1)) and must 
make that decision within 20 business days of receiv-
ing the referral (s 75(5)). 
 
14 If an action is a controlled action the Minister 
must decide which of several different assessment 
processes are to be used (s 87(1)), and that decision 
must be made within 20 business days of receiving 
the referral (s  88(1)). 
 
15 One of the assessment processes available to the 
Minister is an accredited assessment process 
(s 87(1)(a)). This option may only be selected if the 
Minister is satisfied under s 87(4) that: 
 

"(a) the process is to be carried out under a 
law of the Commonwealth, a State or a self-
governing Territory; and 

 
(b) the process and the law meet the stan-
dards (if any) prescribed by the regulations; 
and 

 
(c) the process will ensure that the relevant 
impacts of the action are adequately as-
sessed; and 

 
(d) he or she will receive a report of the out-
come of the process that will provide 
enough information on the relevant impacts 
of the action to let him or her make an in-
formed decision whether or not to approve 
under Part 9 (for the purposes of each con-
trolling provision) the taking of the action." 

 
The assessment process - steps taken 
 
16 Before examining the final stage of the approval 
process undertaken by the Minister under the Act, 
which is the subject of the present challenge, it is 
important to understand the steps which were taken 
prior to that stage of the approval process because 
they bear upon the way the Minister approached the 
approval decision. 
 
17 The process started over five years ago, as far 
back as 15 February 2002, when the predecessor of 
the PMC referred the channel deepening project to 
the then Minister for a decision under s 68 as to 
whether the proposal was a controlled action. On 
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20 March 2002, the delegate of the then Minister 
decided that the channel deepening project was a 
controlled action. This decision reflected the view 
that the dredging would or may have an environ-
mental effect *468 on the specified matters of con-
cern to the Commonwealth, namely the declared 
Ramsar wetlands, listed threatened species, listed 
migratory species and Commonwealth land. 
 
18 At the same time, the Government of Victoria 
considered whether the project would have environ-
mental concerns within its jurisdiction. Under the 
Environment Effects Act 1978 (Vic) (the Vic Act), 
the proponent of public works which might have a 
significant effect on the environment may be required 
by the Victorian Minister to provide an environment 
effects statement (EES) (s 8B(3) of the Vic Act). The 
Victorian Minister decided he did require an EES. 
 
19 On 21 May 2002, the same delegate of the then 
Minister decided that the approach to be used for the 
assessment of the channel deepening project was by 
an accredited assessment process, pursuant to 
s 87(1)(a) of the Act. The accredited assessment 
process was to be the same as that required by the 
Victorian Minister, namely, an EES. 
 
20 In October 2002, the Victorian Minister issued 
assessment guidelines for the EES. In June 2004, the 
PMC completed the EES. 
 
21 The PMC engaged a number of specialist consult-
ants to prepare reports that formed the basis of the 
EES. Relevantly, there were specialist studies which 
examined tourism and recreation, and developed a 
community impact assessment. The EES examined 
social and economic effects, having regard to tourism 
and recreation and above-water amenity. It was ex-
hibited between 5 July and 16  August 2004, and 906 
submissions were received. 
 
22 In August 2004, the Victorian Minister appointed 
an inquiry under s 9(1) of the Vic Act to consider the 
channel deepening project. Hearings were conducted 
between September and December 2004, and the 
inquiry reported on 11 February  2005 (the 2005 in-
quiry). The 2005 inquiry report examined, inter alia, 
the human effects of the channel deepening project, 
including the economic effects and social impact of 
the project. 
 

23 In July 2005, the Victorian Minister decided that a 
supplementary EES (SEES) under s 5(1) of the Vic 
Act was required. Guidelines for the SEES were 
completed in October 2005. The SEES was exhibited 
between 22 March and 7 May  2007. The SEES ex-
amined the effects, among other things, on tourism, 
amenity and perception, community concern about 
the dredging activities and various recreational activi-
ties around and on the Bay. The SEES also consid-
ered matters of national environmental significance, 
identical to the protected matters identified under the 
Act. An independent expert group (IEG) was ap-
pointed to advise initially on the SEES guidelines and 
then on the technical adequacy of the SEES studies as 
they progressed. The IEG reported to the Victorian 
Minister in May 2007. A second inquiry was estab-
lished by the Victorian Minister to consider the pro-
ject again (the 2007 inquiry). It conducted hearings 
between June and July 2007 and reported on 
1 October 2007. This was the end of the assessment 
process required under the Vic Act, but it provided 
the basis for the approval process under the Act. 
 
24 It will be recalled that s 87(4)(d) provided for a 
report by the State Minister of the outcome of the 
assessment process that would provide enough in-
formation on the relevant impacts of the action to 
allow the Minister to make an informed decision 
whether or not to approve the action. This report 
formed the basis of the accredited assessment process 
nominated by the Minister pursuant to s 87(1)(a). In 
the present case the assessment report was received 
by the Minister on 8 November 2007. 
 
25 *469 The assessment report had regard to the in-
formation presented in the EES, the 2005 inquiry 
report, the SEES, the 2007 inquiry report and the IEG 
report. On the basis of this information, the assess-
ment report examined the economic and ecological 
effects of the channel deepening project. Further, the 
assessment report examined the effects on human 
health, public amenity and recreation, marine based 
tourism and commerce and cultural heritage. 
 
26 Overall, the assessment report judged any effects 
of the channel deepening project to be minor, accept-
able and/or short-term. It examined the effect of the 
project on controlled matters under the Act. These 
matters correlated with those the Minister was bound 
to consider. On these issues, the assessment report 
concluded that the effects would not be significant 
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and recommendations were made to impose mitiga-
tion measures in an attempt to prevent or minimise 
impacts on matters of national environmental signifi-
cance. The assessment report related this discussion 
directly to the approval requirements under the Act, 
stating that "This Assessment ... will inform the deci-
sion by the Australian Government Minister for the 
Environment ... whether to approve the CDP [chan-
nel deepening project] under section 130 of the Act". 
 
27 The assessment report also examined the consis-
tency of the channel dredging project with ecologi-
cally sustainable development principles and objec-
tives. The report stated "Through the assessment 
process under the EE Act [the Vic Act], including 
this Assessment, careful consideration has been given 
to "ESD' [ecologically sustainable development] 
principles and objectives as variously defined under 
... the EPBC Act [the Act]". The report concluded 
that the channel deepening project "would provide a 
net benefit to the State of Victoria, having regard to 
long-term and short-term economic, environmental, 
social and equity considerations". 
 
Relevant legislative provisions 
 
28 At this point, it is necessary to set out the legisla-
tive provisions directly relevant to the issues arising 
in this proceeding. These provisions relate to two 
matters. Section 131 concerns the need to invite 
comments concerning the project from other Minis-
ters. Section 136 stipulates some matters which the 
Minister must, some which he may, and some which 
he must not, take into account in making his decision. 
The sections are as follows: 
 
"131 Inviting comments from other Ministers before 
decision 
 

(1) Before the Minister (the Envi-
ronment Minister) decides whether 
or not to approve, for the purposes 
of a controlling provision, the tak-
ing of an action, and what condi-
tions (if any) to attach to an ap-
proval, he or she must: 

 
(a) inform any other Min-
ister whom the Environ-
ment Minister believes 
has administrative respon-

sibilities relating to the ac-
tion of the decision the 
Environment Minister 
proposes to make; and 

 
(b) invite the other Minis-
ter to give the Environ-
ment Minister comments 
on the proposed decision 
within 10 business days. 

 
(2) A Minister invited to comment 
may make comments that: 

 
(a) relate to economic and 
social matters relating to 
the action; and 

 
(b) may be considered by 
the Environment Minister 
consistently with the prin-
ciples of ecologically sus-
tainable development. 

 
29 This does not limit the com-
ments such a Minister may give." 

 
30 *470  
 
"133 Grant of approval 
 

Approval 
 

(1) After receiving the assessment 
documentation relating to a con-
trolled action, ... the Minister may 
approve for the purposes of a con-
trolling provision the taking of the 
action by a person. 

 
...  

 
Content of approval 

 
(2) An approval must: 

 
(a) be in writing; and 

 
(b) specify the action (in-
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cluding any alternative 
proposals approved under 
subsection (1A)) that may 
be taken; and 

 
(c) name the person to 
whom the approval is 
granted; and 

 
(d) specify each provision 
of Part 3 for which the ap-
proval has effect; and 

 
(e) specify the period for 
which the approval has ef-
fect; and 

 
(f) set out the conditions 
attached to the approval. 

 
...  

 
(8) In this section: 

 
assessment documenta-
tion, in relation to a con-
trolled action, means: 

 
(a) if the action is 
the subject of an 
assessment re-
port-that report;" 

 
"136 General considerations 
 

Mandatory considerations 
 

(1) In deciding whether or not to 
approve the taking of an action, and 
what conditions to attach to an ap-
proval, the Minister must consider 
the following, so far as they are not 
inconsistent with any other re-
quirement of this Subdivision: 

 
(a) matters relevant to any 
matter protected by a pro-
vision of Part 3 that the 
Minister has decided is a 

controlling provision for 
the action; 

 
(b) economic and social 
matters. 

 
Factors to be taken into account 

 
(2) In considering those matters, 
the Minister must take into ac-
count: 

 
(a) the principles of ecol-
ogically sustainable de-
velopment; and 

 
(b) the assessment report 
(if any) relating to the ac-
tion; and 

 
31 ... 

 
(e) any other information 
the Minister has on the 
relevant impacts of the ac-
tion (including informa-
tion in a report on the im-
pacts of actions taken un-
der a policy, plan or pro-
gram under which the ac-
tion is to be taken that was 
given to the Minister un-
der an agreement under 
Part 10 (about strategic as-
sessments)); and 

 
(f) any relevant comments 
given to the Minister in 
accordance with an invita-
tion under section 131 or 
131A; 

 
...  

 
Minister not to consider other matters 

 
(5) In deciding whether or not to 
approve the taking of an action, and 
what conditions to attach to an ap-
proval, the Minister must not con-
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sider any matters that the Minister 
is not required or permitted by this 
Division to consider." 

 
The approval process 
 
32 *471 After receiving the assessment report on 
8 November 2007, the Minister was required to de-
cide whether to approve the taking of the controlled 
action within 30 business days, beginning on the first 
business day after he received the assessment report 
(s 130(1B)(a)). This meant that 20 December 2008 
was the last day on or by which he would have to 
make his decision. The Minister was appointed on 
3 December 2007. The process by which the Minister 
made his decision during that timeframe is now out-
lined. 
 
Invitation to other Ministers under s 131 
 

33 On 5 December 2007, the senior executives of 
the Department of Environment, Water, Heritage 
and the Arts (the department) gave the Minister 
an oral briefing about the approval process. In 
the course of the briefing Ms Vicki Middleton, 
the Assistant Secretary, Environment Assess-
ment Branch 1 of the Approvals and Wildlife 
Division, said to the Minister that one question 
he needed to consider was whether there were 
other Commonwealth Ministers with administra-
tive responsibilities relating to the proposal, be-
cause it was necessary to inform any such Com-
monwealth Minister of any proposed decision on 
the proposal. She advised the Minister that it was 
the department's view that the Minister might 
wish to invite the Minister for Infrastructure, 
Transport, Regional Development and Local 
Government to comment on any proposed deci-
sion. 

 
34 On 7 December 2007, Ms Middleton signed a 
brief to the Minister which: 

 
• indicated that the date that the approval 
decision would have to be made on or by 
was 20 December 2007; 

 
• stated that the purpose of the brief was to 
provide a proposed decision for the purpose 
of inviting comments from other Ministers 

in accordance with s 131 of the Act; 
 

• explained by way of background that the 
assessment of the proposal was accredited 
under the Victorian EES process; 

 
• noted that there were issues/sensitivities 
which were described, in part, as follows: 

 
"The project is contentious with 
concerns raised by commercial 
fishers, the diving industry and 
conservation groups over turbidity 
from dredging, hydrodynamic 
changes, impacts on nutrient cy-
cling in the Bay, and impacts on 
Marine parks. ... The Department is 
of the view, based on the available 
evidence, that the impacts of the 
proposed action on matters under 
the EPBC Act will be acceptable, 
subject to a number of conditions. 
... Given the Minister for Infra-
structure, Transport, Regional De-
velopment and Local Government 
has responsibilities for infrastruc-
ture planning and coordination the 
Department recommends you invite 
his comments on your proposed 
approval decision under s  131 of 
the EPBC Act." 

 
35 The brief recommended that the Minister note 
the summary of the project and sensitivities 
which were set out in attachments A and B to the 
brief, and the legal considerations which were set 
out in attachment D to the brief. 

 
36 The Minister indicated, by his signature in the 
place provided for his response, that he had 
noted these attachments. 

 
37 The brief also recommended that the Minister 
consider the assessment documentation listed in 
attachment C to the brief. The Minister indicated 
in the *472 place for his response that he had 
considered the documents. Further reference to 
the contents of the attachments will be made 
later in these reasons. It is sufficient at present to 
observe that attachment C comprised a large 
amount of material which was described in the 
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brief as follows: 
 

"1 EPBC Referral, 
19 February 2002 

 
2 Preliminary Information, 
15 April 2002 (includes Vols 1 to 
4) 

 
3 Panel Report, 11 February 2005 

 
4 Report of Inquiry, 
1 October 2007 

 
5 Assessment under Environment 
Effects Act 1978, Victorian Minis-
ter for Planning, November 2007 
(includes Independent Expert 
Group Report, May 2007) 

 
6 Notice of State assessment under 
Section 130(1B) of the EPBC Act 
(as in force before 
19 February 2007) 

 
7 Victorian Environment Effects 
Statement, Vols 1 to 4 

 
8 Supplementary Environment Ef-
fects Statement, Vols 1 to 3 & 
Technical Appendices Vols 1 to 
10" 

 
38 Finally, the Minister accepted the recommen-
dation made by the department in the brief to 
provide the proposed approval decision to the 
Minister for Infrastructure, Transport, Regional 
Development and Local Government, and the 
Minister signed a letter to that Minister to that 
effect. 

 
39 The Minister for Infrastructure, Transport, 
Regional Development and Local Government 
replied to the Minister on 17 December 2007, 
stating his support for the project proceeding 
with appropriate environmental safeguards. 

 
The approval decision brief and the Minister's deci-
sion 

 
40 On 17 December 2007, the Minister received 
a further brief from the department. This brief 
was to provide information in relation to the 
Minister's decision to approve or not approve the 
proposal. The relevant contents of the brief are 
recorded in the Minister's statement of reasons 
for his decision and will be set out in that context 
shortly. The brief recommended that the Minister 
approve the action. It indicated that the Act re-
quired a decision to be made by 
20 December 2007. On 20 December 2007, the 
Minister noted on the brief his approval of the 
action, and signed a notice of approval attached 
to the brief. 

 
41 On 18 January 2008, the Minister provided a 
statement of reasons for the grant of approval 
which he had given on 20 December 2007, in re-
sponse to a request by the applicant pursuant to 
s 13 of the Administrative Decisions (Judicial 
Review) Act 1977 (Cth) (the ADJR Act). 

 
42 The Minister's approval was conditional upon 
the PMC formulating an environmental man-
agement plan (EMP) to address some of the en-
vironmental concerns still held by the Minister, 
and the Minister giving approval to the EMP. 
The EMP detailed the environmental manage-
ment requirements of the channel deepening pro-
ject, including project delivery standards outlin-
ing environmental controls and limits, monitor-
ing programs, post construction requirements, 
regulatory controls and reporting procedures. 
That final approval of the EMP did not occur un-
til 5 February 2008. 

 
43 It is now necessary to refer to the Minister's 
statement of reasons. 

 
The Minister's statement of reasons 
 

44 The Minister's statement of reasons was di-
vided into sections. The first *473 section set out 
such of the legislation which was relevant to the 
decision, namely, provisions found in ss 130, 
131, 133, 134, 136, 138, 139 and 140 of the Act. 

 
45 The next section of the statement of reasons 
recorded the background to the decision as fol-
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lows: 
 

"9. The proposed action is to 
deepen the shipping channels at 
Port Phillip Heads, in Port Phillip 
Bay (the Bay), and the Yarra River 
and its approaching channels. 

 
10. On 20 March 2002, the then 
Minister's delegate, Mr Gerard 
Early, First Assistant Secretary, 
Approvals and Legislation Divi-
sion, decided under Section  75 of 
the EPBC Act that the proposed ac-
tion is a controlled action. The con-
trolling provisions are Sections 16 
and 17B (Wetlands of international 
importance), Section 18 and 18A 
(Listed threatened species and 
communities), Section 20 and 20A 
(Listed migratory species), and 
Sections 26 and 27A (Common-
wealth Land) of the EPBC Act. 

 
11. On 21 May 2002, Mr Early, 
delegate of the then Minister, de-
cided under Section 87 of the 
EPBC Act to accredit the Environ-
ment Effects Statement (EES) 
process under the Victorian Envi-
ronment Effects Act 1978. The 
EES was released for public com-
ment on 5 July 2004. 

 
12. The Victorian Government ap-
pointed a panel to review the sub-
missions on the EES, conduct pub-
lic hearings and provide recom-
mendations to the Victorian Minis-
ter. 

 
13. On 11 July 2005, the Victorian 
Minister issued a statement con-
firming the requirement for a Sup-
plementary Environment Effects 
Statement (SEES), in the context of 
a range of shortcomings in the EES 
documentation, with approval of a 
trial dredging program, to inform 
the SEES. 

 

14. The SEES process included 
preparation of new assessment 
guidelines, exhibition of the SEES 
and an appointment of a new In-
quiry under the Act. 

 
15. On 22 March 2007 the SEES 
was released for public comment. 

 
16. The Inquiry held a directions 
hearing on 29 May 2007 and public 
hearings were held from 18 June to 
31 July 2007. An Inquiry Report 
was then given to the Victorian 
Minister for Planning to assist in 
the preparation of that Minister's 
Assessment Report under the Vic-
torian Environment Effects Act 
1978. 

 
17. The Assessment Report of the 
Minister for Planning was com-
pleted on 31  October 2007. 

 
18. The Assessment Report and no-
tice under Section 130(1B) of the 
EPBC Act were received from the 
Victorian Government on 
8 November 2007. 

 
19. On 7 December 2007 I invited 
the Minister for Infrastructure, 
Transport, Regional Development 
and Local Government to comment 
on the proposed decision, in accor-
dance with Section 131 of the 
EPBC Act. That Minister replied 
on 17  December 2007, indicating 
support for the proposed decision. 

 
20. On 20 December 2007 I ap-
proved the proposal with conditions 
and notice of my decision was pub-
lished on my Department's website 
on the same day." 

 
46 The following major section was described as 
"Findings on Material Questions of Fact". Under 
separate subsections, the Minister considered 
each of the four protected matters which was the 
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subject of controlling provisions, namely, listed 
threatened species and communities, wetlands of 
international importance, listed migratory species 
and Commonwealth land. 

 
Listed threatened species and communities 

 
47 *474 The Minister considered the threat-
ened species listed in appendix A to his 
statement of reasons, finding that they 
would be either not affected or not signifi-
cantly affected by the dredging for various 
stated reasons such as, that the species was 
not found in the Bay (Gray Nurse Shark, 
Leather Back Turtle) or that the species feed 
and breed elsewhere (Australian Sea Lion). 
He gave particular attention to the circum-
stances of the Australian Grayling as fol-
lows: 

 
"25. I found that the Aus-
tralian Grayling is likely 
to be present in the lower 
Yarra River, though in 
relatively small numbers. I 
found the species may be 
vulnerable to the dredging 
following spawning until 
their upstream migration, 
in the spring-early sum-
mer period. I found that, if 
dredging in the Yarra 
River using the trailer-
suction hopper dredge was 
excluded between 
15 October and 30  No-
vember in the Yarra River, 
this would reduce the risk 
to the extent that the ac-
tion would not be likely to 
have a significant impact 
on this species. 

 
26. I also found that there 
could be a temporary and 
limited reduction in habi-
tat suitability for the spe-
cies as a consequence of 
the dredging, however I 
considered that the popu-
lation, if affected, was 

likely to recover within 
one to two years. I found 
that the temporary impact 
could be offset by the con-
tribution by the Port of 
Melbourne Corporation of 
not less than $300,000 to a 
fund to assist the recovery 
of the Australian Grayling 
through actions such as re-
search and habitat protec-
tion and restoration." 

 
Wetlands of international importance 

 
48 The Minister then identified the relevant 
wetlands of international importance, 
namely, those on the western shoreline of 
the Bay and the Bellarine Peninsula Ramsar 
wetlands, and also identified the particular 
value of parts of this area. He assessed the 
threat of increased turbidity from the dredg-
ing and concluded from modelling presented 
in the SEES that the effects of any increase 
would be negligible. He further concluded, 
having regard to the SEES, that it was un-
likely that there would be any impact from 
contaminated sediments because of the lim-
ited extent to which the contaminants could 
be mobilised. He next concluded, again hav-
ing regard to the SEES, that the additional 
nutrient released during dredging would be 
small and would be unlikely to have signifi-
cant flow on effects to the wetlands. The 
Minister then considered, having particular 
regard to the 2007 inquiry report, that small 
changes to tidal levels, currents and hydrol-
ogy around the Ramsar wetlands may occur. 
Finally, he referred to the hydrodynamic and 
sediment transport modelling in the SEES 
and noted that it did not predict measurable 
changes to tidal currents or waves around 
the Ramsar wetlands that would result in 
erosion or coastal instability. However, he 
found that this was not certain. The Minister 
concluded this section by indicating a num-
ber of actions which would reduce the risk 
to the wetlands, namely, the implementation 
of an EMP that required turbidity and con-
taminant monitoring, hydrodynamic moni-
toring to detect changes to bathymetry, and 



167 FCR 463 FOR EDUCATIONAL USE ONLY Page 13 
2008 WL 836589 (FCA), [2008] ALMD 5179, [2008] ALMD 5180, 167 FCR 463, 157 LGERA 428, [2008] FCA 
399 
(Cite as: 167 FCR 463) 

© 2011 Thomson Reuters. 

wetlands vegetation monitoring to verify the 
level of effects, with the inclusion of re-
sponse measures. He then determined that 
whilst the remaining risk of impact of an 
ecological character on the area was very 
low, nonetheless it could be offset by the 
contribution by PMC of $500,000 towards 
management monitoring and improvement 
of the areas and a further $100,000 towards 
observation and monitoring of migratory 
bird species. He concluded *475 that in the 
light of his findings, the channel deepening 
project was unlikely to significantly impact 
on the ecological character of the wetlands 
concerned. 

 
Listed migratory species 

 
49 The Minister then considered the impact 
of the project on listed migratory species, 
finding that the dredging could result in 
some temporary disruption to their feeding 
habitat. He also found that there would be a 
likely increase in the intertidal area around 
the Bay due to the increased sea level range 
following the dredging which might benefit 
these species through an increase in habitat. 
He concluded that the implementation of an 
EMP that required monitoring and response 
measures for coastal and intertidal areas in 
specified places would further ensure that 
migratory species were not significantly af-
fected. 

 
Commonwealth land 

 
50 Lastly, he considered the impact of some 
specified areas of Commonwealth land and 
determined that the predicted changes to hy-
drodynamic and coastal processes would be 
so small that there would no discernable im-
pacts on buildings, other infrastructure or 
ship wrecks in those areas. However, he in-
dicated that an EMP which included the 
monitoring and response measures for the 
coastal processes and effects on Common-
wealth land would ensure that Common-
wealth land was not significantly affected. 

 
51 The next section of the statement of rea-
sons was headed "Economic and Social 

Matters". As some of the arguments raised 
questions concerning the matters dealt with 
in this section, it is desirable to set out the 
section in full, as follows: 

 
"Economic and Social Matters 

 
54. In considering eco-
nomic and social matters I 
had various sources of in-
formation, including pub-
lic comments, concerning 
the economic significance 
of the proposal. I noted the 
economic modelling stud-
ies commissioned by the 
Victorian Government that 
the Port of Melbourne 
generated an economic 
output of about $2.5 bil-
lion in 2004/2005 and 
supported about 13,750 
full time jobs and added 
value of $1.14 billion to 
the Victorian and Austra-
lian economies. 

 
55. I noted that an eco-
nomic impact on busi-
nesses related to recrea-
tion and tourism is ex-
pected to arise largely due 
to the fact that some key 
dive, fishing, and ecotour-
ism/charter sites are lo-
cated within, or in close 
proximity to, the dredging 
works in the Entrance and 
south of the Bay. I noted 
that the economic cost of 
the proposal to recrea-
tional diving businesses 
has been estimated at $4.1 
million. I noted that com-
mercial fishing is also 
likely to be affected by a 
reduced catch during the 
dredging and for the fol-
lowing three years as the 
commercial fish species 
recover to normal popula-
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tion levels. I noted that the 
estimated cost in lost 
commercial fish harvest-
ing is $1.5 million. 

 
56. I noted that extensive 
public submissions were 
received by the Victorian 
Government and that the 
issues raised were consid-
ered through the Victorian 
Government's inquiry 
process. On the basis of 
the SEES inquiry report I 
found that there is likely 
to be short-term effects on 
amenity due to the activi-
ties of dredge vessels and 
associated turbidity 
plumes, as well as the per-
ceived impact on seafloor 
habitats and perceived 
risks of contamination of 
the water column. I noted 
the Victorian Minister for 
the Environment has 
proposed ongoing com-
munity consultation to ad-
dress these concerns. 

 
57. *476 I noted that the 
SEES indicated that the 
consequence of not pro-
ceeding with the proposal 
is likely to be a reduction 
in the international com-
petitiveness of the Victo-
rian and Australian 
economies, with the addi-
tional costs borne by Vic-
torian importers and ex-
porters predicted to rise to 
about $450 million per 
annum by 2035. 

 
58. I carefully considered 
all the information before 
me that related to eco-
nomic and social matters 
relevant to the proposal. I 
recognised that the pro-

posal was highly contro-
versial in Victoria, how-
ever, I found that, on bal-
ance, there was a net eco-
nomic benefit and that 
there were no economic 
and/or social matters to 
indicate I should decide 
not to approve the pro-
posed action." 

 
52 The final section was headed "Reasons 
For Decision" and included the following 
two particularly relevant passages: 

 
"60. In deciding whether 
or not to approve the tak-
ing of the proposed action, 
I took into account, among 
other matters, the princi-
ples of ecologically sus-
tainable development, as 
required under Sec-
tion 136(2)(a) of the 
EPBC Act, and the pre-
cautionary principle, as 
required under Sec-
tion 391 of the EPBC Act. 

 
61. In particular, I consid-
ered that my proposed de-
cision would be consistent 
with the principles of 
ecologically sustainable 
development because of 
the strict conditions I was 
contemplating imposing to 
ensure the adequate pro-
tection of the relevant 
matters of national envi-
ronmental significance. I 
formed the view that the 
conditions are appropriate 
measures for preventing 
degradation of the envi-
ronment in relation to the 
matters of national envi-
ronmental significance 
addressed by the condi-
tions, including for those 
matters where there is a 
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lack of full scientific cer-
tainty about the effects of 
the proposed action." 

 
53 The statement concluded: 

 
"63. In light of my find-
ings, I concluded that the 
proposed action is un-
likely to have an unac-
ceptable impact on matters 
protected by the control-
ling provisions for the ac-
tion. I therefore decided 
on 20 December 2007 to 
approve, subject to condi-
tions, the taking of the 
proposed action for the 
purposes of Sections 16 
and 17B (Wetlands of In-
ternational Importance) 
Sections 18 and 18A 
(Listed threatened species 
and communities), Sec-
tions 20 and 20A (Listed 
Migratory Species) and 
Sections 26 and 27A 
(Commonwealth Land) of 
the Environment Protec-
tion and Conservation 
Biodiversity Act 1999." 

 
The early stages of the proceedings and mediation 
 
54 On 29 January 2008, 11 days after the date of the 
Minister's statement of reasons, the applicant filed the 
application presently before the Court. At this time 
the dredging could not begin because the Minister's 
approval was subject to a condition, namely, that the 
PMC produce an EMP and that the Minister approve 
the EMP. The Minister had not yet given approval for 
the EMP. However, the applicant sought a stay of the 
Minister's approval until the determination of the 
application as it was believed that approval of the 
EMP was imminent. Rather than programming the 
application for interim relief, the Court listed the final 
hearing to commence on 20 February 2008 and made 
directions for the preparation of the matter for hear-
ing on a very tight timetable. 
 
55 In order to allow the stay application to be ad-

journed, the PMC undertook to give the applicant 24 
hours notice of its intention to start dredging if the 
EMP was approved. 
 
56 *477 On 5 February 2008, the Minister approved 
the EMP and the PMC gave notice of its intention to 
commence dredging. On 6 February 2008, the appli-
cant filed a motion seeking a stay of the Minister's 
decision until the determination of the application. 
The motion was listed on the same day. 
 
57 The PMC opposed the stay on the ground that the 
cost of delay was in the region of $250,000 per day. 
The dredging ship "Queen of the Netherlands" had 
arrived from Singapore and was waiting to start 
work. The dredging program was complex and inter-
locked with other works. Delay in commencement 
would, the PMC contended, produce great inconven-
ience in the execution of a very large and intricately 
planned project. 
 
58 The Court outlined the problem facing the parties 
thus: 
 

"Interlocutory applications in this type of 
case are problematical, because the test upon 
which the Court will act is based on a very 
cursory view of the circumstances, and it is 
not uncommon for interlocutory injunctions 
to be granted in circumstances where the fi-
nal proceeding is unsuccessful. That might 
be an inconvenient and unfortunate result in 
a case like this, because the dredging would 
be stopped, even though the decision of the 
Minister might ultimately be upheld. 

 
That is one outcome, and it is perhaps the 
worst case scenario from the point of view 
of the proper administration of justice, al-
though it is the way the law works. What 
remains the hub of the problem for this 
morning is a claim by the applicant for an 
order from the court compulsorily requiring 
the dredging to stop, in effect until next 
Tuesday. 

 
The interlocutory application will divert re-
sources of the parties to preparing that mat-
ter and arguing that matter when they could 
be much better spent by preparing for the fi-
nal hearing a little earlier. 
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This seems to be the sort of situation ideally 
suited to the use of mediation as an alterna-
tive way of solving such a problem." 

 
59 The Court suggested that the stay application be 
referred to District Registrar Lagos for mediation. 
This option was consistent with the increased reliance 
on alternative dispute resolution undertaken with the 
Court as explained in Lovett on behalf of Gundit-
jmara People v Victoria [2007] FCA 474 at [53] as 
follows: 
 

"The successful conclusion of this proceed-
ing by agreement of the parties also reflects 
the development of the court system in Aus-
tralia. The system is designed as an instru-
ment of our society to resolve disputes. In 
times past the emphasis has been on the pro-
vision by courts of judicial determination of 
disputes as the single means to achieve that 
end. But it has become more and more rec-
ognised that judicial determination is but 
one means of dispute resolution. A greater 
role is now given to dispute resolution by 
mediation and other methods such as early 
neutral evaluation. The advantages of parties 
to disputes taking control and responsibility 
for outcomes rather than leaving the results 
in the hands of judges are well recognised. 
Some disputes are particularly appropriate 
for assisted dispute resolution. Many native 
title cases fall within this category because 
the issues raised often concern the very 
identity, beliefs, culture and history of peo-
ple. It is unlikely that an enforced resolution 
of such issues by judicial determination will 
be accepted or durable. The worldwide trend 
is towards the development of courts with 
many doors. One door leads to judicial de-
termination, but other doors lead to other 
forms of dispute resolution. Unless the 
courts in Australia continue to reflect this 
development they will gradually decrease in 
relevance as the social institution for dispute 
resolution. The conclusion of this case using 
sophisticated techniques of assisted dispute 
resolution is a sure mark that this court em-
braces the modern concept of a court with 
many doors." 

 

60 By late afternoon a satisfactory arrangement was 
worked out in the mediation *478 which permitted 
the PMC to commence part of the channel deepening 
project which was less contentious than other parts of 
the project. The agreement permitted the preparation 
and hearing of the case to proceed without the diver-
sion of resources of the parties and the Court to the 
temporary situation which arose pending the hearing 
of the proceeding. 
 
61 This hearing commenced on 20 February 2008. 
 
62 The arguments relied upon by the applicant will 
now be considered against the background outlined 
earlier in these reasons. 
 
Consideration 
 
63 The application was amended several times. The 
final version filed by leave on 3 March 2008 was the 
third amended application. The respondents did not 
oppose leave being granted to the applicant to make 
these amendments. In any event, the amendments 
considerably narrowed the scope of the debate, and 
followed the first day of argument when it became 
clear that a number of the original arguments were 
clearly untenable. 
 
64 The final form of the application relied on three 
grounds. They will be considered in turn. 
 
The first ground 
 

65 The first ground was that the Minister failed 
to take into account the principles of ecologically 
sustainable development when considering social 
matters as s 136(2)(a) required him to do. The 
failure to take those principles into account pro-
vided grounds for review of the decision of the 
Minister under s 5(1)(b) (procedures required to 
be observed were not observed) and s 5(1)(e) 
with s 5(2)(b) (failing to take a relevant consid-
eration into account) of the ADJR Act. 

 
66 For ease of reference it is convenient to repeat 
s 136(1) and (2)(a) as follows: 

 
"Mandatory considerations 

 
(1) In deciding whether or not to 
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approve the taking of an action, and 
what conditions to attach to an ap-
proval, the Minister must consider 
the following, so far as they are not 
inconsistent with any other re-
quirement of this Subdivision: 

 
(a) matters relevant to any 
matter protected by a pro-
vision of Part 3 that the 
Minister has decided is a 
controlling provision for 
the action; 

 
(b) economic and social 
matters. 

 
Factors to be taken into account 

 
(2) In considering those matters, 
the Minister must take into ac-
count: 

 
(a) the principles of ecol-
ogically sustainable de-
velopment;" 

 
67 The principles of ecologically sustainable de-
velopment were set out in s 3A as follows: 

 
"3A Principles of ecologically sustainable 
development 

 
The following principles are prin-
ciples of ecologically sustainable 
development: 

 
(a) decision-making proc-
esses should effectively 
integrate both long-term 
and short-term economic, 
environmental, social and 
equitable considerations; 

 
(b) if there are threats of 
serious or irreversible en-
vironmental damage, lack 
of full scientific certainty 
should not be used as a 
reason for postponing 

measures to prevent envi-
ronmental degradation; 

 
(c) *479 the principle of 
inter-generational equity-
that the present generation 
should ensure that the 
health, diversity and pro-
ductivity of the environ-
ment is maintained or en-
hanced for the benefit of 
future generations; 

 
(d) the conservation of 
biological diversity and 
ecological integrity should 
be a fundamental consid-
eration in decision-
making; 

 
(e) improved valuation, 
pricing and incentive 
mechanisms should be 
promoted." 

 
68 There were two arguments on this ground 
raised by the applicant. In the first argument the 
applicant contended that the evidence provided 
by the text of the statement of reasons showed 
that the Minister did not take into account the 
principles of ecologically sustainable develop-
ment when considering the social impact of the 
channel deepening project. 

 
69 In [60] of the statement of reasons, the Minis-
ter stated "I took into account ... the principles of 
ecologically sustainable development as required 
under Section 136(2)(a)" of the Act. The appli-
cant contended that this statement did not men-
tion social matters and hence could not be read 
as a statement that the principles of ecologically 
sustainable development were applied in the 
consideration of social matters. 

 
70 Then, in [58] of the statement of reasons the 
Minister stated "I carefully considered all the in-
formation before me that related to ... social mat-
ters relevant to the proposal". The applicant ar-
gued that, whilst this reference concerned social 
matters, it did not make mention of the principles 
of ecologically sustainable development. It could 
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not be read as an assertion by the Minister that 
he took into account those principles when con-
sidering social matters. 

 
71 This argument should not be accepted. In [60] 
of the statement of reasons the Minister ex-
plained that he took into account the principles 
of ecologically sustainable development. He also 
explained the purpose for which he took the 
principles into account, namely, "In deciding 
whether or not to approve the taking of the pro-
posed action". This was a reference back to the 
opening words of s 136(1). It conveyed that the 
Minister took the principles of ecologically sus-
tainable development into account when consid-
ering the matters referred to in s 136(1)(a) and 
(b). Social matters were the subject of 
s 136(1)(b). Thus, [60] incorporated reference to 
social matters by its linkage with the verbiage of 
s 136(1). The contention of the applicant that 
[60] did not relate to the Minister's consideration 
of social matters cannot be sustained. 

 
72 The second argument was that, in the alterna-
tive, assuming that the Minister did take into ac-
count the principles of ecologically sustainable 
development, he did not do so in the way re-
quired by s 136(1) and (2)(a) of the Act. The ap-
plicant argued that s 136(1) and (2)(a) required 
that each of the principles of ecologically sus-
tainable development had to be considered indi-
vidually in the consideration of each of the pro-
tected, economic and social matters. 

 
73 This construction flowed from the definition 
of environment in s 528 which read: 

 
"environment includes: 

 
(a) ecosystems and their constituent 
parts, including people and com-
munities; and 

 
(b) natural and physical resources; 
and 

 
(c) the qualities and characteristics 
of locations, places and areas; and 

 
(d) *480 heritage values of places; 

and 
 

(e) the social, economic and cul-
tural aspects of a thing mentioned 
in paragraph (a), (b), (c) or (d)." 

 
The inclusion of social aspects in s 528(e) meant, 
so it was submitted, that each reference to envi-
ronment in the principles of ecologically sustain-
able development in s 3A also included reference 
to the social aspects of the environment. The re-
sult was that each of the principles had a rele-
vance to the consideration of social matters in 
s 136(1)(b). 

 
74 It was further argued that each of the princi-
ples of ecologically sustainable development had 
to be applied to the consideration of each of the 
protected matters in s 136(1)(a). This construc-
tion was said to flow from the form of s 136(1). 
Subsections (a) and (b) are separate and inde-
pendent matters. The legislature had deliberately 
not connected them with the word "and". This 
language, so it was submitted, required the man-
datory considerations to be considered sepa-
rately. This argument was also relied upon in 
support of the second argument under the third 
ground considered later in [124] of these reasons. 

 
75 Then, the applicant argued that the statement 
of reasons did not deal separately with the con-
sideration of each of the principles of ecologi-
cally sustainable development. It was not enough 
for the Minister to state in [60] that he had taken 
the principles of ecologically sustainable devel-
opment into account in deciding whether or not 
to approve the channel deepening project be-
cause the statement did not disclose whether he 
had done as required by s  136(1) and (2)(a), 
namely, by taking into account each of the prin-
ciples of ecologically sustainable development 
when considering each of the protected, social, 
and economic matters. At the very least, it was 
argued, the Minister had to identify which prin-
ciples were relevant to apply to the consideration 
of a particular matter. In this way the applicant 
argued that the manner in which the reasons 
were expressed revealed that the Minister failed 
to take into account relevant matters. The appli-
cant relied on the following statement by Ryan J 
in Allen Allen & Hemsley v Australian Securi-



167 FCR 463 FOR EDUCATIONAL USE ONLY Page 19 
2008 WL 836589 (FCA), [2008] ALMD 5179, [2008] ALMD 5180, 167 FCR 463, 157 LGERA 428, [2008] FCA 
399 
(Cite as: 167 FCR 463) 

© 2011 Thomson Reuters. 

ties Commission (1992) 27 ALD 296 at 304: 
 

"It is not sufficient for a particular matter to 
be set out in the statement of reasons in a 
catalogue of considerations said to have 
been taken into account. The statement must 
also indicate expressly or by necessary im-
plication how the reasoning process took ac-
count of that consideration in coming to 
each decision to which it was relevant." 

 
76 The construction of s 136(1) and (2)(a) ad-
vanced by the applicant should not be accepted. 
Section 136(2) requires the Minister to take into 
account the principles of ecologically sustainable 
development "In considering those matters", that 
is to say, the matters referred to in s 136(1)(a) 
and (b). The section does not require the Minister 
to take the principles of ecologically sustainable 
development into account when considering each 
of the matters referred to in s 136(1) separately 
and independently of each other. The applicant's 
argument to the contrary requires reading the 
opening phrase as if it said "In considering each 
of the matters" referred to in s 136(1). This con-
struction would require the addition of a word 
which does not appear in the section. 

 
77 Furthermore, the subject matter of the princi-
ples of ecologically sustainable development 
point away from a requirement that each of them 
must be taken into account when considering so-
cial matters. For instance, the principles *481 re-
ferred to s 3A(c), (d) and (e) are not in terms ap-
plicable to social matters, and focus on environ-
mental consequences relevant to the protected 
matters. Indeed, the applicant accepted that the 
principle referred to in s 3A(d) was relevant to 
environmental rather than social matters. The 
concession is inconsistent with the applicant's 
argument. Resort to the definition of the word 
environment in s 528 of the Act does not assist 
the applicant because that word is only used in 
the principle referred to in s  3A(c). In any event, 
the definition is subject to the expression of a 
contrary intention. Section 3A contains such an 
expression because it makes specific reference to 
social matters in one of the principles, namely, 
the principle referred to in s 3A(a). The absence 
of reference to social matters in the other princi-
ples reflects an intention that the other principles 

do not relate directly to social matters. 
 

78 Thus, the Minister was not obliged by 
s 136(1) and (2)(a) to take into account each of 
the principles of ecologically sustainable devel-
opment when considering each of the protected, 
economic or social matters. He was entitled to 
consider the matters together and to take the 
principles of ecologically sustainable develop-
ment globally. It follows that if the statement of 
reasons is evidence that the Minister took such a 
global approach as the applicant contends, then 
the statement of reasons is not evidence of the 
Minister's failure to take the principles into ac-
count when considering social matters in the way 
mandated by s 136(1) and (2)(a), and the appli-
cant's argument must fail. 

 
79 However, even if the Minister was obliged to 
take each of the principles of ecologically sus-
tainable development into account when consid-
ering social matters as contended by the appli-
cant, the respondents submitted that the evidence 
showed that he had done so. The statement of 
reasons addresses the issues in the follow para-
graphs which are set out again for ease of refer-
ence: 

 
"56. I noted that extensive public 
submissions were received by the 
Victorian Government and that the 
issues raised were considered 
through the Victorian Govern-
ment's inquiry process. On the ba-
sis of the SEES inquiry report I 
found that there is likely to be 
short-term effects on amenity due 
to the activities of dredge vessels 
and associated turbidity plumes, as 
well as the perceived impact on 
seafloor habitats and perceived 
risks of contamination of the water 
column. I noted the Victorian Min-
ister for the Environment has pro-
posed ongoing community consul-
tation to address these concerns. 

 
...  

 
58. I carefully considered all the in-
formation before me that related to 
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economic and social matters rele-
vant to the proposal. I recognised 
that the proposal was highly con-
troversial in Victoria, however, I 
found that, on balance, there was a 
net economic benefit and that there 
were no economic and/or social 
matters to indicate I should decide 
not to approve the proposed action. 

 
...  

 
60. In deciding whether or not to 
approve the taking of the proposed 
action, I took into account, among 
other matters, the principles of 
ecologically sustainable develop-
ment, as required under Sec-
tion 136(2)(a) of the EPBC Act, 
and the precautionary principle, as 
required under Section 391 of the 
EPBC Act. 

 
61. In particular, I considered that 
my proposed decision would be 
consistent with the principles of 
ecologically sustainable develop-
ment because of the strict condi-
tions I was contemplating imposing 
to ensure the adequate protection of 
the relevant matters of national en-
vironmental significance. I formed 
the view that the conditions are ap-
propriate measures for preventing 
degradation of the environment in 
relation to the matters of national 
environmental significance ad-
dressed by the conditions, includ-
ing for those matters where there is 
a lack of full scientific certainty 
about the effects of the proposed 
action." 

 
80 The relevant reasoning revealed by these ex-
tracts is: 

 
• There are likely to be short-term effects 
on: 

 
- amenity 

 
- the perceived impact on seafloor habi-
tats, 

 
- the perceived risks of contamination 
of the water column. 

 
• These effects were to be addressed by on-
going community consultation. 

 
• There were no other social matters of con-
cern which indicated that approval for the 
dredging should be refused. 

 
• In considering these social matters raised 
in the information provided, the principles 
of ecologically sustainable development 
were taken into account. 

 
81 This reasoning reflects the written advice of 
the department contained in attachment D to the 
7 December 2007 brief which set out the legal 
considerations for the Minister's decision. Under 
the heading "Mandatory Considerations" the fol-
lowing was included: 

 
"(b) economic and social matters. 

 
• The Victorian Assess-
ment Report, the EES, 
SEES and the Inquiry 
comprehensively reviewed 
social and economic im-
pacts." 

 
82 After dealing with economic matters the ad-
vice continued: 

 
"Social Matters 

 
Over 500 public submissions were 
received by the Victorian Govern-
ment. The issues raised were con-
sidered through the Victorian Gov-
ernment's inquiry process. 

 
From the Victorian Assessment 
Report: The SEES concluded that 
effective communication and envi-
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ronmental management will ensure 
that no long-term social effects, in 
terms of how people feel about or 
use the Bay passively, will occur. 
However, it is predicted that there 
will be short-term effects on amen-
ity due to: the presence of the 
dredger, associated noise and the 
visible turbidity plume, as well as 
the perceived impact on seafloor 
habitats and perceived risks of con-
tamination of the water column. 
The Victorian Minister for the En-
vironment has proposed ongoing 
community consultation to address 
these concerns." 

 
83 Then, under the heading "Factors to be taken 
into account" the advice stated: 

 
"In considering those matters, you must take 
into account: 

 
(a) the principles of ecologically 
sustainable development (set out in 
section  3A of the EPBC Act);" 

 
84 This advice reflected the conclusions of the 
assessment report and the 2007 inquiry report. 
As highlighted in [27] of these reasons, the as-
sessment report stated that "Through the assess-
ment process under the EE Act [the Vic Act], in-
cluding this Assessment, careful consideration 
has been given to "ESD' [ecologically sustain-
able development] principles and objectives as 
variously defined under ... the EPBC Act [the 
Act]". It found that the assessment process had 
effectively integrated both long-term and short-
term economic, *483 environmental, social and 
equitable implications of the channel deepening 
project, addressed potential threats of environ-
mental degradation and considered both the in-
terests of the present and future generations. 

 
85 The written submissions of the Minister accu-
rately describe the conclusions of the reports as 
follows: 

 
"29.3 The Inquiry reported its find-
ing that it was "satisfied that the 
likely environmental effects (in-

cluding economic and social) of the 
proposed dredging activities and 
the subsequent operation of the 
deepened shipping channels have 
been addressed and are acceptable'. 
In respect of social impacts, the In-
quiry's principal concern was that it 
had "found a deep and unrelenting 
concern by community participants 
about the CDP'. 

 
29.4 To address this concern, the 
Inquiry recommended, and the Vic-
torian Minister for Planning ac-
cepted, that the POMC should de-
velop a communication strategy in-
cluding appointing a community li-
aison officer to respond to commu-
nity enquiries, establishing a com-
munity liaison group and consult-
ing the community. 

 
29.5 The Assessment Report con-
tained a discussion of the possible 
effects of the proposal on human 
health, public amenity and recrea-
tion, marine-based tourism and 
commerce and cultural heritage. In 
each case, the Report concluded 
that, to the extent that there were 
social impacts of concern, those 
could be appropriately managed 
through specified measures." 

 
(Emphasis in original.) 

 
86 It is evident from [56]-[58] of the statement 
of reasons that the Minister considered that the 
channel deepening project would have an effect 
on only a very limited range of social matters. 
The Minister described those limited social mat-
ters in [56] and concluded that they were to be 
addressed by the Victorian Minister. In [58] he 
undertook a process of balancing the short-term 
social effects against the net economic benefit of 
the project. This discussion applied the principle 
of ecologically sustainable development referred 
to in s  3A(a). 

 
87 The focus of the principles of ecologically 
sustainable development referred to in s 3A(b), 
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(c) and (d) is on environmental rather than social 
matters. For instance, in relation to the principles 
of intergenerational equity referred to in s 3A(c) 
the focus is on maintaining or enhancing the 
quality of the environment, not on protecting or 
enhancing social activities per se. If there were 
social matters which might be affected by a pro-
posed action, ensuring that future generations do 
not carry an inequitable cost in terms of the qual-
ity of the environment would of itself ensure that 
the impact of the proposed action would be 
minimised. In the present case, the Minister 
formed the view that there would be no signifi-
cant effect on the protected matters taking into 
account the principles of ecologically sustainable 
development. Thereafter, there was no occasion 
to apply those principles to the limited social 
matters identified by the Minister for mention. 

 
88 Finally, the Minister was obviously aware of 
the principle of ecologically sustainable devel-
opment referred to in s 3A(e) because he applied 
it by requiring the PMC to fund certain conserva-
tion activities in relation to the protected matters. 
That he did not apply it to the limited social mat-
ters considered demonstrates that he did not re-
gard it as appropriate for the purpose, not that he 
did not take the principle into account when con-
sidering social matters. 

 
89 *484 Thus, the evidence as a whole demon-
strates that the Minister took into account those 
principles of ecologically sustainable develop-
ment relevant to his consideration of the limited 
social matters which he regarded as likely to be 
affected by the channel deepening project. He 
thereby complied with the requirements of 
s 136(1)(b) and (2)(a), and the applicant's second 
argument under ground one must fail. 

 
The second ground 
 

90 The second ground of challenge alleged a 
failure of the Minister to comply with the re-
quirements of s 131(1) of the Act. The relevant 
section is set out again for ease of reference: 

 
"(1) Before the Minister (the Envi-
ronment Minister) decides whether 
or not to approve, for the purposes 
of a controlling provision, the tak-

ing of an action, and what condi-
tions (if any) to attach to an ap-
proval, he or she must: 

 
(a) inform any other Min-
ister whom the Environ-
ment Minister believes 
has administrative respon-
sibilities relating to the ac-
tion of the decision the 
Environment Minister 
proposes to make; and 

 
(b) invite the other Minis-
ter to give the Environ-
ment Minister comments 
on the proposed decision 
within 10 business days." 

 
91 The applicant contended that the Minister 
failed to consider whether Ministers other than 
the Minister for Infrastructure, Transport, Re-
gional Development and Local Government had 
administrative responsibilities relating to the 
channel deepening project, and hence was pre-
vented from forming a belief as to whether any 
other Ministers had such responsibilities. The 
Minister, thereby, did not observe a procedure 
required by law in connection with the making of 
the decision or in respect of conduct for the pur-
pose of making a decision, and s 5(1)(b) or 
s 6(1)(b) of the ADJR Act were available respec-
tively to challenge the decision or the conduct. 

 
92 Alternatively, the applicant argued that the 
Minister for Tourism and the Minister for Cli-
mate Change and Water were both Ministers 
with administrative responsibilities relating to 
the channel deepening project and the Minister 
acted unreasonably in failing to form a belief that 
they had administrative responsibilities relating 
to the project and in failing to invite them to 
comment on the project. Section 5(1)(e) with 
s 5(2)(g) or s 6(1)(e) with s  6(2)(g) of the ADJR 
Act (each of which concern the exercise of 
power which was so unreasonable that no rea-
sonable person could have so exercised the 
power) were relied upon as the basis for this part 
of the challenge. 

 
Failure to consider 
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93 The applicant contended that the Minister 
for Tourism had responsibility for the tour-
ism industry and administered the Tourism 
Australia Act 2004 (Cth) under the Adminis-
trative Arrangements Order dated 
3 December 2007 (the Administrative Ar-
rangements Order). It further contended that 
the impact of the channel deepening project 
on tourism was directly raised in the de-
partmental brief, and in the SEES and as-
sessment report which were part of the as-
sessment documentation provided to the 
Minister with the departmental brief. The 
Minister indicated on the departmental brief 
that he had considered these documents. For 
instance, in attachment D to the departmen-
tal brief which described the legal considera-
tions relating to decision making under Pt 9 
of the Act, the following reference to tour-
ism appeared: 

 
*485 "An economic impact on 
businesses related to recreation and 
tourism is expected to arise largely 
due to the fact that some key dive, 
fishing, and ecotourism / charter 
sites are located within, or in close 
proximity to, the dredging works in 
the Entrance and south of the Bay. 
The economic cost of the CDP to 
recreational diving businesses has 
been estimated at $4.1 million." 

 
94 And the assessment report stated at p 77: 

 
"The Bay is a significant area for 
tourism, attracting around six mil-
lion day trippers and 2.7 million 
overnight visitors per year includ-
ing about 130,000 tourists from 
overseas; 

 
The State's recreational 
diving industry is strongly 
focussed on the south of 
the Bay; it has an annual 
turnover of about $45 mil-
lion; and 

 
The Bay is productive for 

commercial fisheries and 
aquaculture, and important 
for the commercial indus-
tries, including recrea-
tional fishing, dependent 
on this." 

 
95 Then, in relation to the Minister for Cli-
mate Change and Water, the applicant con-
tended that the Minister for Climate Change 
and Water had departmental responsibilities 
for domestic and international climate 
change policy under the Administrative Ar-
rangements Order. The Minister for Climate 
Change and Water thereby had a concern 
with the effect which the channel deepening 
project might have on sea levels and tidal 
level changes in the Bay. By reference to 
appendix 65 in the SEES, the applicant ex-
plained the way in which these issues were 
in contention as follows: 

 
"This appendix to the SEES is enti-
tled Greenhouse Emissions and 
Climate Change Head Technical 
Report. It considers such matters as 
the greenhouse emissions and im-
pacts from predicted climate 
change upon the sea levels and tidal 
level changes. It is noted that this 
report at p 39 predicts tidal changes 
resulting from climate change of 
16.5cm rise in global sea levels by 
2030 at the high range and 30cm by 
2040. The mid range prediction is 
for a 9cm increase by 2030 and 
12cm by 2040." 

 
96 Clearly the Minister was aware of the re-
quirements of s 131 of the Act. After all, the 
departmental brief of 7 December 2007 was 
directed to observance of the requirements 
of that section. The purpose of the brief was 
explicitly stated as "To provide you with a 
proposed decision for the purpose of inviting 
comments from other Ministers in accor-
dance with s 131 of the Environmental Pro-
tection and Biodiversity Conservation Act 
1999". The departmental brief went on to 
advise the Minister that: 
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"Given the Minister for Infrastruc-
ture, Transport, Regional Devel-
opment and Local Government has 
responsibilities for infrastructure 
planning and coordination the De-
partment recommends you invite 
his comments on your proposed 
approval decision under s 131 of 
the EPBC Act." 

 
97 The departmental brief recommended 
that the Minister invite the Minister for In-
frastructure, Transport, Regional Develop-
ment and Local Government to comment on 
the proposal, and the Minister accepted that 
recommendation. 

 
98 The applicant asked the Court to infer 
from the facts that tourism and climate 
change were issues addressed in the assess-
ment documents, that the Minister for Tour-
ism and the Minister for Climate Change 
and Water had administrative responsibili-
ties in those areas, and that no reference to 
those Ministers was made in the brief meant 
that no consideration was given to inviting 
them to comment under s 131 of the Act. 

 
99 In the face of these contentions, the first 
respondent filed an affidavit sworn by 
Ms Vicki Middleton on 28 February 2008. It 
will be recalled that *486 Ms Middleton 
signed the 7 December 2007 departmental 
brief to the Minister. In her affidavit she ex-
plained that the Environment Assessment 
Branch 1 of which she was Assistant Secre-
tary was divided into a number of sections 
including the Ports and Marine Section. She 
said that she reviewed a copy of the Admin-
istrative Arrangements Order for the pur-
pose of determining whether to advise the 
Minister that he should invite comments re-
lating to the channel deepening project from 
other Ministers. Her affidavit continued: 

 
"5. On 4 December 2007 I 
met with Matthew 
Johnston, Director of the 
Ports and Marine Section 
and discussed with him 
my view that it was ap-

propriate for the Minister 
to write to Minister Al-
banese, Minister for Infra-
structure, Transport, Re-
gional Development and 
Local Government (Minis-
ter Albanese) to invite 
comments pursuant to 
s 131 of the Environment 
Protection and Biodiver-
sity Conservation Act 
1999 (the Act). I formed 
this view on the basis of 
my discussion with Mat-
thew Johnston and on the 
basis of my understanding 
that Minister Albanese's 
department has adminis-
trative responsibility for 
maritime transport, includ-
ing safety and security, 
and that ports are signifi-
cant infrastructure. I also 
took into account my un-
derstanding that Minister 
Albanese has administra-
tive responsibility for ap-
proving the Maritime 
Transport Program for the 
Port of Melbourne under 
the Maritime Transport 
and Offshore Facilities 
Security Act 2003. I un-
derstood that any changes 
to the shipping capacity of 
the Port of Melbourne 
(such as the types and 
numbers of vessels enter-
ing the Port) might require 
changes and new approval 
of the Transport Security 
Program for the Port. 

 
6. Matthew Johnston and I 
also discussed whether or 
not the Minister for Re-
sources, Energy and Tour-
ism (the RET Minister) 
should be informed of any 
proposed decision and in-
vited to make comments 
pursuant to s 131 of the 
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Act. On the basis of my 
discussion with Matthew 
Johnston and on the basis 
of my understanding of 
the administrative respon-
sibilities of the RET Min-
ister, I formed the view 
that I would not advise the 
Minister to invite the RET 
Minister's comments. In 
forming that view, I took 
into account that the iden-
tified potential impacts on 
local tourism operators 
were of a temporary na-
ture. I also took into ac-
count that the RET Minis-
ter's principal role is to 
promote Australia as a 
tourist destination interna-
tionally, with no direct 
regulatory role in relation 
to local or specific tourism 
operations. 

 
7. As noted in paragraph 4 
above, I reviewed the 
AAO [administrative ar-
rangements order] on 
3 December 2007. I con-
sidered whether any other 
Minister might have ad-
ministrative responsibili-
ties relevant to the pro-
posal. In particular, I con-
sidered whether the Minis-
ter for Climate Change 
might have such responsi-
bilities. I formed the view, 
however, that the Minister 
for Climate Change had a 
broader policy portfolio, 
rather than any direct 
regulatory or approval re-
sponsibilities in relation to 
the proposal, and on that 
basis I decided that I 
would not advise the Min-
ister to invite the Minister 
for Climate Change's 
comments." 

 
(Emphasis in original.) 

 
100 Ms Middleton then referred to an oral 
briefing by the senior executives of the de-
partment provided to the Minister on 
5 December 2007. She stated: 

 
"9. In the course of that 
briefing, I said to the Min-
ister that one question 
which he needed to con-
sider was whether there 
were other Common-
wealth Ministers with ad-
ministrative responsibili-
ties relating to the pro-
posal, because it would be 
necessary to inform any 
such Commonwealth Min-
ister of any proposed deci-
sion on the proposal. I in-
formed the Minister *487 
that it was the Depart-
ment's view that he may 
wish to consult with Min-
ister Albanese in relation 
to his proposed decision 
and that the Department 
would provide a briefing 
package with a proposed 
draft decision for the pur-
pose of inviting comment 
from other Ministers 
within 48 hours." 

 
101 On the evidence, I infer that the Minis-
ter did consider whether to inform other 
Ministers under s 131(1)(a) of his proposed 
decision to approve the channel deepening 
project, and he determined not to do so on 
the advice of his department. He was enti-
tled to rely on the recommendations of his 
department and their officers: Minister for 
Aboriginal Affairs v Peko-Wallsend Ltd 
(1986) 162 CLR 24 at 30-31 per Gibbs CJ, 
and 65-66 per Brennan J (Peko-Wallsend). 
There is therefore no basis for the claim that 
the Minister failed to comply with s 131(1) 
in this regard. 
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Unreasonableness 
 

102 Having found that the Minister consid-
ered whether to inform other Ministers of 
his proposed decision to approve the channel 
deepening project, the next question is 
whether the belief that other Ministers did 
not have administrative responsibilities re-
lating to the project was so unreasonable 
that a reasonable Minister could not have 
formed that belief. The applicant must estab-
lish that the Minister's conclusion, when 
viewed objectively, was "so devoid of any 
plausible justification that no reasonable 
[person] could have reached [it]": Bromley 
London Borough Council v Greater London 
Council [1983] 1 AC 768 at 821 per 
Lord Diplock. See also Associated Provin-
cial Picture Houses Ltd v Wednesbury Cor-
poration [1948] 1 KB 223 at 230, 233-234 
per Lord Greene MR; Fares Rural Meat & 
Livestock Company Pty Ltd v Australian 
Meat & Livestock Corporation (1990) 96 
ALR 153 at 166 per Gummow J; Peko-
Wallsend 162 CLR at  41 per Mason J. 

 
103 The applicant argued that the material 
before the Minister established that there 
were tourism and climate change issues in-
volved in the channel deepening project. 
The Administrative Arrangements Order 
provided that the two Ministers had adminis-
trative responsibilities for those subjects. 
Section 131(1)(a) does not require that the 
administrative responsibilities be great or 
small, but simply that they exist. In these 
circumstances the Minister, not acting un-
reasonably, was effectively compelled to 
form the belief that the two Ministers had 
administrative responsibilities relating to the 
channel deepening project. 

 
104 In her affidavit Ms Middleton explained 
the basis for her belief that the two Ministers 
did not have administrative responsibilities 
relating to the project. She said in relation to 
the Minister for Tourism: 

 
"I formed the view that I would not 
advise the Minister to invite the 
RET Minister's comments. In form-

ing that view, I took into account 
that the identified potential impacts 
on local tourism operators were of 
a temporary nature. I also took into 
account that the RET Minister's 
principal role is to promote Austra-
lia as a tourist destination interna-
tionally, with no direct regulatory 
role in relation to local or specific 
tourism operations." 

 
105 And she said in relation to the Minister 
for Climate Change and Water: 

 
"I formed the view, however, that 
the Minister for Climate Change 
had a broader policy portfolio, 
rather than any direct regulatory or 
approval responsibilities in relation 
to the proposal, and on that basis I 
decided that I would not advise the 
Minister to invite the Minister for 
Climate Change's comments." 

 
106 *488 Thus, the interpretation of the 
concept of administrative responsibilities 
adopted by Ms Middleton required that the 
Ministers have direct regulatory or approval 
roles in relation to the channel deepening 
project. Whether right or wrong, this ap-
proach was tenable and not so unreasonable 
that a reasonable Minister could not adopt it. 
Further, in relation to the Minister for Tour-
ism, Ms Middleton had regard to the tempo-
rary nature of the impact of the project on 
tourism. Behind this consideration seems to 
lie a view that a long-term impact might 
give rise to administrative responsibilities, 
whilst a short-term impact may not. The ap-
plicant did not seek to demonstrate that such 
an approach was completely untenable. The 
applicant's challenge based on unreason-
ableness cannot be upheld. 

 
107 The first respondent argued that the 
formation of a belief under s 131 was not a 
decision or conduct reviewable under s 5 or 
s 6 of the ADJR Act. Rather, it was a step 
along the way to the making of the decision 
to approve the project. The second and third 
respondents contended that even if the Min-
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ister's belief was so unreasonable that a rea-
sonable Minister could not have formed it, 
the Act did not disclose an intention that the 
decision to approve the project following the 
formation of such a belief would be invalid: 
Project Blue Sky Inc v Australian Broad-
casting Authority (1998) 194 CLR 355. In 
view of the conclusion that the unreason-
ableness challenge cannot succeed, it is un-
necessary to consider these arguments fur-
ther. 

 
The third ground 
 

108 Section 136(1)(a) of the Act required the 
Minister in deciding whether or not to approve 
the channel deepening project to consider mat-
ters relevant to the matters protected by the pro-
visions in Pt 3 by virtue of a decision of the Min-
ister, namely, listed threatened species, listed 
migratory species, Ramsar wetlands of interna-
tional importance and Commonwealth land. 

 
109 The applicant argued that the Minister failed 
to consider three matters which were relevant, 
namely, the impact of maintenance dredging, the 
impact of oil or chemical spills, and the impact 
of the removal and disposal of toxic sediment in 
the north of Port Phillip. 

 
110 Further, it was contended that the Minister 
failed to consider the protected matters taking 
into account the principles of ecologically sus-
tainable development contrary to s 136(2)(a) of 
the Act. These failures were said to give rise to 
rights of review under s 5(1)(e) with s 5(2)(b) 
(failing to take a relevant consideration into ac-
count) and s 5(1)(b) (procedures required to be 
observed were not observed) of the ADJR Act. 

 
111 As to the first limb of the ground, it was 
necessary for the applicant to establish that 
s 136(1)(a) bound the Minister to take into ac-
count the three allegedly relevant matters. The 
proper approach was explained by Mason J in 
Peko-Wallsend Ltd 162 CLR at 39-40 as fol-
lows: 

 
"(a) The ground of failure to take 
into account a relevant considera-
tion can only be made out if a deci-

sion-maker fails to take into ac-
count a consideration which he is 
bound to take into account in mak-
ing that decision: Sean Investments 
Pty Ltd v MacKellar (1981) 38 
ALR 363 at 375; CREEDNZ Inc v 
Governor-General [1981] 1 NZLR 
172 at 183, 196-197; Ashby v Min-
ister of Immigration [1981] 1 
NZLR 222 at 225, 230, 232-233. 

 
...  

 
(b) What factors a decision-maker 
is bound to consider in making the 
decision is determined by construc-
tion of the statute conferring the 
discretion ... If the relevant factors - 
and in this context I use this ex-
pression to refer to the factors 
which the decision-maker is bound 
to consider - are not expressly 
stated, they must be determined by 
implication from the subject matter, 
scope and purpose of the Act. In 
the context of judicial review on 
the ground of taking into account 
irrelevant considerations, this Court 
has held that, where a statute con-
fers a discretion which in its terms 
is unconfined, the factors that may 
be taken into account in the exer-
cise of the discretion are similarly 
unconfined, except in so far as 
there may be found in the subject 
matter, scope and purpose of the 
statute some implied limitation on 
the factors to which the decision-
maker may legitimately have re-
gard: see Reg. v Australian Broad-
casting Tribunal; Ex parte 2HD Pty 
Ltd (1979) HCA 62; (1979) 144 
CLR 45 at 49-50, adopting the ear-
lier formulations of Dixon J in 
Swan Hill Corporation v Bradbury 
[1937] HCA 15; (1937) 56 CLR 
746 at 757-758, and Water Conser-
vation and Irrigation Commission 
(NSW) v Browning [1947] HCA 
21; (1947) 74 CLR 492 at 505. By 
analogy, where the ground of re-
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view is that a relevant considera-
tion has not been taken into account 
and the discretion is unconfined by 
the terms of the statute, the court 
will not find that the decision-
maker is bound to take a particular 
matter into account unless an im-
plication that he is bound to do so 
is to be found in the subject matter, 
scope and purpose of the Act." 

 
(Emphasis in original.) 

 
112 And in Elias v Federal Commissioner of 
Taxation (2002) 123 FCR 499 at  [57], Hely J 
said: 

 
"Where, as here, a discretion is conferred in 
very general terms, it is generally a matter 
for the decision-maker to decide what is 
relevant and what is not. It is largely for the 
decision-maker, in the light of the matters 
placed before him, to determine which mat-
ters he regards as relevant and the compara-
tive importance to be accorded to matters 
which he so regards: Sean Investments Pty 
Ltd v MacKellar (1981) 38 ALR 363 at 375. 
As long as the decision-maker considers 
those things that the legislation requires to 
be taken into account and ignores any pro-
hibited consideration, the grounds of failing 
to take into account a relevant consideration, 
or taking into account an irrelevant consid-
eration, will not be available. Nor are those 
grounds available where the essence of the 
compliant is that the decision-maker paid ei-
ther too little or too much attention to a rele-
vant factor: Aronson & Dyer, Judicial Re-
view of Administrative Action (2nd ed, 
2000), p 225." 

 
113 The applicant sought to make a case that the 
Minister was bound to take into account the im-
pact of maintenance dredging, the impact of oil 
or chemical spills, and the impact of the removal 
and disposal of toxic sediment in the north of 
Port Phillip by implication from the subject mat-
ter, scope and purpose of the Act. The subject 
matter, scope and purpose of the Act was ap-
proached in the following way. The Act employs 
an assessment process to inform the Minister's 

decision. The process requires an assessment of 
relevant impacts of the action contemplated 
(s 87(1)). Relevant impacts are impacts which 
the action has, will have, or is likely to have, on 
the protected matters (s  82(1)). An impact is de-
fined as an event or circumstance which is a di-
rect consequence of the action, or where the 
event or consequence is an indirect consequence 
of the action, the action is the substantial cause 
of the event or circumstance (s 527E(1)). Certain 
secondary actions are within the definition of 
impacts if they are the foreseeable *490 conse-
quence of a primary action, and within the con-
templation of the person undertaking the primary 
action (s  527E(2)). The applicant's written sup-
plementary submissions then contended at [39]: 

 
"It can be discerned from the scope and pur-
pose of the EPBC Act that: 

 
a) a subsequent action made neces-
sary by the action and the impacts 
of the subsequent action; and 

 
b) a risk assessed as overall signifi-
cant (or as not insignificant or neg-
ligible) by reference to both the 
terms of likelihood of occurrence 
and in terms of the magnitude of 
consequences 

 
ought to be taken into account." 

 
114 In order to establish this ground, the appli-
cant presumably intended that the words "ought 
to" be read as "must". 

 
115 Section 136(1)(a) left it to the Minister to 
decide what were the matters relevant to the pro-
tected matters which he should take into account. 
The section does not suggest that there was a de-
fined set of specific matters to be taken into ac-
count such as might be intended if the section 
had referred to "all matters relevant" or "the mat-
ters relevant". 

 
116 In his statement of reasons, the Minister dis-
cussed each of the protected matters, namely, the 
listed threatened species, the listed migratory 
species, the Ramsar wetlands of international 
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significance, and the environmental impact on 
Commonwealth land in the area. In this discus-
sion he considered matters which he had deter-
mined to be relevant to those protected matters. 

 
117 There is nothing in the subject matter, scope 
or purpose of the Act which required the Minis-
ter to take into account the impact of mainte-
nance dredging, the impact of oil or chemical 
spills or the impact of the removal and disposal 
of toxic sediment in the north of the Bay. The 
Act required him to be provided with an assess-
ment report with sufficient information on the 
impacts of the project to allow him to make an 
informed decision, and required him to make his 
decision within a very short timeframe. The as-
sessment report synthesised the material from the 
EES, SEES, the 2005 and 2007 inquiry reports 
and the IEG report. In these circumstances, the 
subject matter, scope and purpose of the Act jus-
tified the Minister placing considerable reliance 
on the assessment report. 

 
118 In relation to maintenance dredging, this was 
to occur in the future and was excluded from the 
channel deepening project under consideration 
by the Minister. It was not the subject of the ap-
proval decision. It would be subject to separate 
referral and assessment in the future. There was 
no certainty that such maintenance dredging 
would be necessary in the future. The purpose of 
the Act was served by the requirement for ap-
proval under the Act in the future when further 
maintenance dredging was to be undertaken. The 
applicant contended that it was not open to the 
Minister to defer consideration of the impact of 
maintenance dredging, and relied upon the rea-
soning of the majority (Sheppard and Ryan JJ) in 
Commonwealth v Pharmacy Guild of Australia 
(1989) 91 ALR 65. In that case, the Pharmaceu-
tical Benefits Tribunal deferred consideration of 
labour costs when fixing the way in which phar-
maceutical benefits payable by the Common-
wealth were to be calculated. The majority held 
that the Tribunal had failed to take into account a 
relevant consideration, namely, the impact of la-
bour costs. However, the majority held that the 
scope and purpose of the legislation governing 
the fixing of pharmaceutical benefits indicated 
that labour *491 costs had to be taken into ac-
count. As I have said, the scope and purpose of 

the Act in this case does not indicate that the im-
pact of maintenance dredging had to be taken 
into account. The case does not assist the appli-
cant. 

 
119 In relation to the possibility of oil and 
chemical spills, the risk assessment in the SEES 
rated the risk of a major oil spill from collision 
with the dredger in the Bay as almost impossible, 
and the chance of a collision with the dredger in 
the entrance to the Bay leading to an oil spill as 
around 3 in 1 million. In these circumstances it 
cannot be said that the subject matter, scope or 
purpose of the Act implicitly required this matter 
to be taken into account by the Minister when 
considering whether or not to approve the chan-
nel deepening project. 

 
120 In relation to the impact of the removal and 
disposal of toxic sediment in the north of Port 
Phillip, the Minister expressly referred to the im-
pacts from contaminated sediments in relation to 
the wetlands of international importance. He said 
at [38]: 

 
"I found, having particular regard to the 
SEES, that impacts from contaminated 
sediments are not likely within the wetlands, 
given the limited extent to which contami-
nants could be mobilised." 

 
121 There was voluminous material before the 
Minister, including the 2007 inquiry report, 
which expressed the expert view that the risk 
from contaminated sediments had been properly 
and adequately addressed. The 2007 inquiry re-
port was part of the assessment documentation 
before the Minister which was intended by the 
Act to give the Minister a basis for determining 
his approach to the approval decision. For exam-
ple, on the issue of management of the dredged 
material, the 2007 inquiry report included the 
following: 

 
"2.4 Dredged Material Management 

 
The Inquiry considers that the risks 
of dredging the Bay sediments have 
been characterised adequately 
against relevant guidelines. 
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The contamination risks and poten-
tial bioaccumulation, stemming 
from the Yarra River arises princi-
pally from unconsolidated silts car-
ried in runoff from the catchment 
into the Bay, affecting it and users. 
This runoff, often associated with 
flooding events, will continue, irre-
spective of whether the CDP 
[channel deepening project] goes 
ahead. 

 
Accordingly, the Inquiry finds im-
plications for bioavailability and 
bioaccumulation in Port Phillip Bay 
are generally low at present al-
though evidence indicates some is-
sues of concern (such as eels). The 
additional risks due to the CDP will 
therefore be minimal. Management 
of these materials should aim to 
minimise the risk. The decision to 
contain unconsolidated material 
(assumed to be unsuitable for un-
confined marine disposal based on 
the National Ocean Disposal 
Guidelines (NODG) classification), 
and localised consolidated sedi-
ment volumes classified as unsuit-
able, is endorsed by the Inquiry. 
Moreover, the IEG [independent 
expert group] advised that the tech-
nology used to manage these sedi-
ments is best practice. 

 
To provide assurance to the com-
munity, the IEG advised that the 
EMP should monitor the additional 
risk to human consumption of dis-
turbing sediment during dredging. 
The Inquiry concurs with this ad-
vice. 

 
...  

 
The NODG are recognised best 
practice for classifying sediment 
chemical and toxicological charac-
teristics, while Best Practice Envi-
ronmental Management Guidelines 

apply to dredge material manage-
ment and other matters. 

 
...  

 
2.5 Inquiry Finding 

 
*492 The Inquiry is satisfied that 
based on the SEES, peer reviews 
and IEG advice, the proposed de-
sign complies with relevant policy. 
The Inquiry concludes the proposed 
CDP design (including for the 
Channels, dredged material 
grounds and navigational aids) is 
safe, suitable and technically feasi-
ble to implement using the pro-
posed dredging technologies." 

 
(Emphasis in original.) 

 
122 Such information indicated that there was no 
significant environmental impact from the pro-
posed process for dealing with toxic sediments. 
The subject matter, scope or purpose of the Act 
therefore did not require the Minister to consider 
this as a relevant matter. He was free to do so if 
he chose, as he did in the case of the wetlands 
where he indicated in the statement of reasons 
that they were not likely to be affected. 

 
123 Even if, contrary to the view just expressed, 
the Minister was required to consider these three 
matters, the question arises whether the applicant 
has shown that the Minister did not consider 
them. The evidence from the Minister's notation 
on the departmental briefs of 7 December 2007 
and 20 December 2007 demonstrates that he 
considered the assessment documentation. The 
submissions of the second and third respondents 
in particular set out in great detail the discussion 
of each of these matters in the various environ-
ment effects statements and inquiry reports. It is 
not necessary to traverse that material now. 
Rather it is sufficient to observe that the material 
shows that each of these matters was dealt with 
in detail in the assessment documentation which 
was before the Minister. Some of the matters 
were expressly referred to in the statement of 
reasons, such as the impact of contaminated 
sediment on the wetlands referred to in [38]. The 
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mere fact that not every issue was addressed in 
the statement of reasons or in the departmental 
advice contained in the departmental briefs does 
not prove that the material was not considered by 
the Minister. There are other explanations for the 
absence of mention of the matters in the state-
ment of reasons. The Minister may have ex-
cluded some on the basis that they were not suf-
ficiently important, or that the environmental 
concern was not sufficiently in question to war-
rant express mention. There is no reason to doubt 
in the circumstances of this case that the Minister 
did as he noted on the departmental briefs, 
namely, that he considered the assessment 
documentation provided to him. The applicant 
has thus not established that the Minister's asser-
tion in the departmental briefs did not represent 
the fact. Consequently, the first part of the chal-
lenge to the Minister's decision in ground three 
has not been made out. 

 
124 The second part of the challenge to the Min-
ister's decision under ground three argues that 
the Minister failed to take into account the prin-
ciples of ecologically sustainable development 
when considering matters relevant to the pro-
tected matters under s 136(1)(a). This argument 
is the same as that raised in ground one regarding 
social matters under s 136(1)(b). As discussed 
in [71] of these reasons there is no reason to 
doubt the Minister's statement in [60] of his 
statement of reasons that he took into account the 
principles of ecologically sustainable develop-
ment when considering his approval decision. As 
stated in [78] of these reasons, the Minister was 
entitled to consider the matters together and take 
a global approach to the application of the prin-
ciples of ecologically sustainable development 
referred to in s 3A. The applicant has not pointed 
to any matter of substance which demonstrates 
that the Minister's *493 statement of reasons 
does not reflect the true position. There was little 
scope to apply the principles of ecologically sus-
tainable development to the consideration of the 
protected matters because in nearly all instances 
the Minister made an express finding that the 
protected matter would not be significantly af-
fected by the channel deepening project. 

 
125 Again, as found in [89] of these reasons re-
garding social matters, there is evidence in the 

statement of reasons apart from the assertion 
in [60] that the Minister applied the principles of 
ecologically sustainable development to the con-
sideration of protected matters as well. For in-
stance, in [43] he required the PMC to fund 
measures concerning the wetlands and migratory 
birds and hence applied the principle referred to 
in s 3A(e). The assessment documentation, con-
sidered by the Minister, examined in depth the 
environmental effects on the protected matters 
and the assessment report found that principles 
of ecologically sustainable development had 
been given careful consideration throughout the 
assessment process. The second part of the chal-
lenge under ground three must also be rejected. 

 
Conclusion 
 
126 It follows from these reasons that the applicant 
has failed to establish the grounds relied upon to 
challenge the Minister's decision to approve the 
channel deepening project. The application must 
therefore be dismissed. As the question of costs has 
not been addressed, the costs of the application will 
be reserved. 
 
127 A final observation should be made in view of 
the public profile of this case. 
 
128 The channel deepening project has attracted 
much public attention, particularly in Melbourne. 
Some people hold very strong views opposed to the 
dredging on environmental and other grounds. 
 
129 It is important to emphasise that in this case, the 
Court was not called upon to make a judgment as to 
whether the channel deepening project is a good 
thing or a bad thing or whether it is harmful to the 
environment or not. 
 
130 State and federal laws provide for a very elabo-
rate process of assessment of those matters. The law 
then requires the Minister to evaluate the benefits and 
detriments of the proposal. 
 
131 The Court has a limited function. It can only 
consider challenges to the process by which the Min-
ister made his decision and determine whether the 
Minister acted in accordance with the law. In this 
case, the Court has determined that the arguments 
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raised by the applicant in that regard cannot be sus-
tained. 
 

     Orders 
 

1. The application is dismissed. 
 

2. The question of costs is reserved. 
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