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IN THE UNITED STATES DISTRICT COURT
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STATE OF WYOMING and STATE OF MONTANA,
Petitioners,

STATE OF NORTH DAKOTA and
STATE OF TEXAS,

Intervenor-Petitioners,

Case No. 2:16-CV-0285-SWS
(Lead Case)

VS.

UNITED STATES DEPARTMENT OF THE
INTERIOR, et al.

Respondents,
WYOMING OUTDOOR COUNCIL, et al.;

EARTHWORKS; STATE OF CALIFORNIA and
STATE OF NEW MEXICO,

B N

Intervenor-Respondents.

WESTERN ENERGY ALLIANCE, and the
INDEPENDENT PETROLEUM
ASSOCIATION OF AMERICA,

Petitioners,

Vs. Case No. 2:16-CV-0280-SWS
SALLY JEWELL, in her official capacity as
Secretary of the United States Department of the
Interior; and BUREAU OF LAND
MANAGEMENT,

N e N e N e N e e e N N N S

Respondents.

ORDER ON PETITIONS FOR REVIEW OF FINAL AGENCY ACTION
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This matter is before the Court on the Petitions for Review of Final Agency Action filed
separately in each of these consolidated actions, challenging the Bureau of Land Management’s
issuance of new regulations with the stated intent of reducing waste of natural gas during oil and
gas. production activities on Federal and Indian leases and clarifying when “lost” gas is subject to
royalties. The Court, having considered the briefs and materials submitted in support of the
petitions and the oppositions thereto, including the Administrative Record (“AR”), and being
otherwise fully advised, FINDS that the Bureau of Land Management exceeded its statutory
authority and acted arbitrarily in promulgating the new regulations.

PROCEDURAL HISTORY

On November 18, 2016, the Department of the Interior (“DOI”), Bureau of Land
Management (“BLM?”) issued its final rule “promulgating new regulations to reduce waste of
natural gas from venting, flaring, and leaks during oil and natural gas production activities on
onshore Federal and Indian (other than Osage Tribe) leases” and “clarify[ing] when produced
gas lost through venting, flaring, or leaks is subject to royalties, and when oil and gas production
may be used royalty-free on-site.” Waste Prevention, Production Subject to Royalties, and
Resource Conservation, 81 Fed. Reg. 83,008 (Nov. 18, 2016) (the “Waste Prevention Rule” or
“Final Rule” or “Rule”). Petitioners contemporaneously initiated this litigation, contending the
Rule represents unlawful agency action because it exceeds BLM’s statutory authority and is
otherwise arbitrary and capricious. Subsequently, the States of North Dakota and Texas
intervened as additional petitioners challenging the legality of the Rule, and the California
Attorney General’s Office, the State of New Mexico, and several environmental organizations

intervened to defend the Rule. The Rule’s effective date was January 17, 2017. Id.
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On January 16, 2017, following briefing and oral argument, this Court denied Petitioners’
motions for preliminary injunction. Because Congress has indisputably vested DOI with the
authority to prescribe rules for the prevention of undue waste of mineral resources, the Court
determined that, “at this stage and applying the deference as required under Chevron, this Court
cannot conclude the Rule enacted exceeds the Secretary’s authority or is arbitrary and
capricious.” (Order on Mot. for Prelim. Inj. at 28, ECF No. 92.) The Court further found
Petitioners had not demonstrated irreparable harm was likely in the absence of an injunction. Id.
at 27. Thus, Petitioners had not established a clear and unequivocal right to relief. Id. at 28.
The Court then established an expedited schedule for briefing on the merits, with opening briefs
to be filed March 23, 2017. And so began the roller coaster ride.

On February 3, 2017, the U.S. House of Representatives passed a Congressional Review
Act resolution to disapprove the Waste Prevention Rule, which would have voided the Rule.
H.RJ. Res. 36, 115th Cong. (2017-2018).! On March 3, 2017, Petitioners requested an
extension of the briefing schedule “to allow for review of the administrative record and
preparation of a merits brief and for Congress to consider whether to exercise its authority under
the Congressional Review Act.” (ECF No. 97 at 3.) The Court granted the extension on March
6, 2017. The U.S. Senate voted against consideration of the House’s resolution on May 10,
2017, leaving the Rule in effect. Then on June 15, 2017, in compliance with a directive from the
President to review the Rule for consistency with the policies of the new administration,? the
BLM announced it was postponing the January 17, 2018 compliance dates for certain phase-in

provisions of the Rule, pending judicial review in this Court, pursuant to its authority under 5

! “Providing for congressional disapproval under chapter 8 of title 5, United States Code, of the final rule of the
Bureau of Land Management relating to ‘Waste Prevention, Production Subject to Royalties, and Resource
Conservation,’” https://www.congress.gov/bill/1 1 5th-congress/house-joint-resolution/36.

2 See Executive Order No. 13783, “Promoting Energy Independence and Economic Growth” (March 28, 2017).
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U.S.C. § 705. See 82 Fed. Reg. 27,430 (June 15, 2017) (“Postponement Notice””). The BLM
further stated its intention to conduct notice-and-comment rulemaking to suspend or extend the
compliance dates of those sections affected.® Id. The Rule’s provisions with compliance dates
that had already passed were unaffected by the Postponement Notice.

Five days later, and in light of BLM’s plan to propose revision or rescission of the Rule,
the Federal Respondents requested another extension of the briefing deadlines (ECF No. 129)
which this Court granted, making the opening merits briefs due October 2, 2017 and response
briefs due November 6, 2017 (ECF No. 133). In granting the extension, this Court determined:
“To move forward on the present schedule would be inefficient and a waste of both the
judiciary’s and the parties’ resources in light of the shifting sands surrounding the Rule and
certain of its provisions, making it impossible to set a foundation upon which the Court can base
its review under the Administrative Procedures Act.” Id. at 3. Then on July 5th and 10th, 2017,
several of the Intervenor-Respondents in this case, along with the elected Attorney Generals
from the States of California and New Mexico, challenged the BLM’s Postponement Notice in a
Federal District Court in the Northern District of California. See California and New Mexico, et
al. v. BLM, No. 3:17-CV-03804-EDL (N.D. Cal.); Sierra Club, et al. v. Zinke, No. 3:17-CV-
03885-EDL (N.D. Cal.). On October 4, 2017, the Northern District of California Court held
unlawful and vacated the Postponement Notice, thereby reinstating the (by then) three-and-one-
half-month away compliance dates for the phase-in provisions.

Meanwhile, back in this Court, Petitioners and Intervenor-Petitioners (collectively,
“Petitioners™) timely filed their opening briefs in support of their petitions for review. On

October 20, 2017, the Federal Respondents requested yet another extension of the merits briefing

3 “Given this legal uncertainty, operators should not be required to expend substantial time and resources to comply
with regulatory requirements that may prove short-lived as a result of pending litigation or the administrative review
that is already under way.” Id.
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deadlines (ECF No. 155), requesting the Court again extend the deadlines then in place, allowing
time for the BLM to complete a rule (“Suspension Rule”) which will suspend or delay the
majority of the provisions of the Waste Prevention Rule, including the portions of the Rule that
would otherwise become effective on January 17, 2018.4 At that time, BLM had also begun
working on a rule to revise or rescind the Waste Prevention Rule (“Revision Rule”). The Court
granted the additional extension, again stressing the inefficient use and likely waste of resources
by proceeding to address the merits of challenges to a rule when the agency had begun the
process for suspending and revising that same rule. (ECF No. 163.)

On December 8, 2017, the BLM published the final Suspension Rule, temporarily
suspending or delaying certain requirements of the Waste Prevention Rule being challenged in
this litigation. See 82 Fed. Reg. 58,050. “The 2017 final delay rule does not substantively
change the 2016 final rule, but simply postpones implementation of the compliance requirements
for certain provisions of the 2016 final rule for 1 year.” Id. “The BLM has concerns regarding
the statutory authority, cost, complexity, feasibility, and other implications of the 2016 final rule,
and therefore intends to avoid imposing likely considerable and immediate compliance costs on
operators for requirements that may be rescinded or significantly revised in the near future.” Id.
The Suspension Rule’s stated effective date was January 8, 2018.

The Federal Respondents, together with the Industry Petitioners and Petitioner States of
Wyoming and Montana, then moved this Court to stay these cases on the basis that it would not
be a wise use of the parties’ or the Court’s resources to adjudicate the merits in light of the
Suspension Rule and the fact that the BLM was in the process of issuing a proposed Revision

Rule. Intervenor-Petitioner States of North Dakota and Texas opposed a stay, arguing that the

4 On October 27, 2017, the Industry Petitioners again sought preliminary injunctive relief in light of the impending
January 2018 compliance dates put back into effect after the California court’s ruling. (ECF No. 160.)
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limited number of provisions that will remain in effect during the suspension period continue to
harm those states by infringing upon the States’ sovereignty, unlawfully expanding BLM’s
jurisdiction to State and private interests, and intruding upon the States’ congressionally-granted
authority to regulate air quality within their borders. Intervenor-Respondents challenged the
Suspension Rule by again filing separate actions in the Northern District of California. See State
of California et al. v. BLM et al., No. 3:17-CV-07186-WHO (N.D. Cal. Dec. 19, 2017); Sierra
Club et al. v. Zinke et al., No. 3:17-CV-07187-MMC (N.D. Cal. Dec. 19, 2017). Requests to
transfer the venue of those cases to this Court were denied.

On December 29, 2017, given the on-going rulemaking process that would materially
impact the merits of the present challenges to the Waste Prevention Rule and prudential ripeness
concerns relating to the issues before this Court, the requested stay was granted pending
finalization of revisions to the Rule, or at least while the Suspension Rule was in effect. (See
ECF No. 189.) For a third time, this Court emphasized that moving forward to address the
merits of the present challenges would be a waste of resources, as such an analysis is dependent
upon which “rules” are in effect. Id. at 4 (citing Wyoming v. Zinke, 871 F.3d 1133, 1142 (10th
Cir. 2017) (“proceeding to address whether the district court erred in invalidating the BLM’s
Fracking Regulation when the BLM has now commenced rescinding that same regulation
appears to be a very wasteful use of limited judicial resources . . . [as] [i]t is clearly evident that
the disputed matter that forms the basis for our jurisdiction has thus become a moving target”)).
This Court further determined prudential ripeness concerns weigh against interfering in the
administrative process. See id. at 4-5 (citing Farrell-Cooper Min. Co. v. U.S. Dep't of the
Interior, 728 F.3d 1229, 1234-35 (10th Cir. 2103) (“In order to determine the fitness of issues for

review, we may consider whether judicial intervention would inappropriately interfere with
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further administrative action and whether the courts would benefit from further factual
development of the issues presented.”)).

On February 22, 2018, the BLM published the proposed Revision Rule, “to revise the
2016 final rule in a manner that reduces unnecessary compliance burdens, is consistent with the
BLM’s existing statutory authorities, and re-establishes long-standing requirements that the 2016
final rule replaced.” 83 Fed. Reg. 7924 (Feb. 22, 2018). Also on February 22, 2018, the District
Court for the Northern District of California preliminarily enjoined enforcement of the
Suspension Rule, arguably making the phase-in provisions immediately effective.® Accordingly,
this Court lifted the stay in these cases and set a briefing schedule to resolve the following
motions then-pending before this Court: (1) Joint Motion by the States of North Dakota and
Texas to Lift the Stay entered December 29, 2017 and to Establish Expedited Schedule for
Further Proceedings (ECF No. 194); (2) Motion to Lift Stay and Suspend Implementation
Deadlines filed by Petitioner States of Wyoming and Montana (ECF No. 195); and Industry
Petitioners’ Motion to Lift Litigation Stay and for Preliminary Injunction or Vacatur of Certain
Provisions of the Rule Pending Administrative Review (ECF No. 196).

The Federal Respondents urged the Court to stay this litigation and the Waste Prevention
Rule’s implementation deadlines to preserve the status and rights of the regulated parties and
avoid entanglement with the administrative process. The Intervenor-Petitioners, North Dakota
and Texas, urged the Court to move forward with the merits of these cases on an expedited basis.
The Intervenor-Respondents, the States of California and New Mexico and the Environmental

Groups, opposed the Industry Petitioners’ motion for a preliminary injunction or vacatur, and

5 The California court’s decision also put back into effect certain provisions that were not part of the Rule’s initial
phase-in provisions but had been delayed by the Suspension Rule.
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further opposed any stay of these cases or the existing implementation deadlines.® Again, based
on consideration of judicial economy and prudential ripeness and mootness concerns, this Court
determined it appropriate to stay implementation of the Waste Prevention Rule’s phase-in
provisions and further stay these cases pending finalization of the Revision Rule. (See Order
Staying Implementation of Rule Provisions and Staying Action Pending Finalization of Revision
Rule entered April 4, 2018, ECF No. 215) (“April 2018 Order”).

Intervenor-Respondents California, New Mexico and the various environmental groups
appealed the April 2018 Order. (ECF No. 216.) The Tenth Circuit Court of Appeals denied
motions to dismiss the appeals for lack of jurisdiction and to stay the April 2018 Order pending
appeal. See State of Wyoming et al. v. U.S. Dept. of Interior, et al., No. 18-8027 (Order dated
June 4, 2018). After the Opening and Answer Briefs were filed in the Court of Appeals, BLM
published its final Revision Rule. /d. (Order and Judgment at 5, Apr. 9, 2019, ECF No. 247-1).
The Revision Rule became effective on November 27, 2018, rescinding many of the Waste
Prevention Rule’s requirements and altering others. Id. The Tenth Circuit ultimately issued an
order finding the appeal of this Court’s April 2018 Order moot after BLM’s promulgation of the
Revision Rule. Id. at 5-7. Accordingly, the Court of Appeals vacated the April 2018 Order
which stayed portions of the 2016 Waste Prevention Rule. However, the Tenth Circuit expressly
declined requests to vacate the 2016 Waste Prevention Rule, noting that “because the Revision
Rule did not eliminate all requirements of the Waste Prevention Rule, see Fed. Reg. at 49,204,
vacatur of the entire Waste Prevention Rule is inappropriate.” Id. at 9. The Tenth Circuit also

expressly declined to remand with instructions to dismiss the entire case, noting it did “not see

¢ By March 23, 2018, all Petitioners and Petitioner-Intervenors had filed their reply briefs. Thus, the merits of the
2016 Waste Prevention Rule were fully briefed before this Court, with the exception of a merits response brief from
the Federal Respondents.
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any harm in allowing the district court to decide in the first instance whether the entire case is
moot given that the district court is more acquainted with the overall claims and issues.” Id.

On September 18, 2018, while the appeal of this Court’s April 2018 Order was pending,
the States of California and New Mexico filed an action challenging BLM’s Revision Rule in the
Northern District of California, in which the State of Wyoming and the Industry Petitioners here
successfully intervened. See State of California et al. v. Zinke et al., No. 4:18-CV-05712-YGR
(N.D. Cal.).” On June 7, 2019, two motions for summary judgment were filed in the California
litigation, seeking to invalidate the Revision Rule. Id., ECF Nos. 108, 109. On June 20, 2019,
fifty-one members of Congress filed an amicus curiae brief in support of the summary judgment
motions. Id., ECF No. 110. The summary judgment movants asked the California court to
vacate the Revision Rule, effectively reinstating those portions of the 2016 Waste Prevention
Rule that were rescinded or modified by the Revision Rule. The Federal Defendants
(DOI/BLM) and Intervenor-Defendants filed cross-motions for summary judgment (id., ECF
Nos. 123, 125, 126, 127), and a‘ hearing on the cross-motions was held March 4, 2020 (see id.,
ECF No. 165). This Court stayed the cases before it pending resolution of the litigation in the
Northem District of California. (See ECF No. 261.)

On July 15, 2020, the California District Court issued an order vacating the Revision
Rule but stayed that vacatur for 90 days, until October 13, 2020, to allow the parties time to
revive the challenge to the 2016 Waste Prevention Rule in this Court. See State of California, et
al. v. Bernhardt, et al., --- F.Supp.3d ---, No. 4:18-CV-05712-YGR, 2020 WL 4001480, at *44
(N.D. Cal. 2020). On July 21, 2020, this Court granted the State Petitioners’ joint motion to lift

the stay of these proceedings and directed the parties to propose an expedited merits briefing

7 This case was consolidated with a second later-filed case, Sierra Club et al. v. Zinke, No. 18-CV-05984. (See No.
4:18-CV-5712-YGR, ECF Nos. 38, 45.)
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