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ARGUMENT 

I. nbb has standing to challenge the 2018 bbd vol-
ume when epa sets it below the volume nbb re-
quests, for reasons that violate the rfs statute. 

Every year, EPA must “ensure that transportation fuel sold or introduced into 

commerce in the United States … contains at least” a certain, aggregate volume 

of each category of renewable fuel. 42 U.S.C. § 7545(o)(2)(A)(i). For most catego-

ries, the annual aggregate volume is specified in the statute, but since 2012, EPA 

has had to set the aggregate volume for BBD. See id. § 7545(o)(2)(B)(i)–(ii). In the 

rulemaking under review, EPA set the 2018 BBD volume below the level that 

NBB had requested (2.1 billion gallons versus 2.5 billion gallons), and set it in a 

way that is arbitrary, capricious, and contrary to law.  

And so NBB is challenging the 2018 BBD volume. NBB is an association 

whose members participate in the RFS by making BBD and generating the BBD 

RINs obligated parties use to satisfy their compliance obligations. On its mem-

bers’ behalf, NBB has challenged other of EPA’s BBD-related actions in the past, 

and this Court has affirmed NBB’s standing to do so. See NBB v. EPA, 843 F.3d 

1010, 1015–16 (D.C. Cir. 2016). EPA does not dispute that NBB has standing to 

maintain this challenge. But AFPM and API do. Their contentions lack merit. 
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Under the RFS, the aggregate BBD volume is what drives the economic rela-

tionship between the buy-side (obligated parties) and sell-side (NBB’s members) 

of the BBD market. The aggregate volume represents the floor or minimum 

amount of BBD that the buy-side must acquire from the sell-side. The higher the 

aggregate volume, the more BBD and BBD RINs that obligated parties must ac-

quire. See Monroe Energy, LLC v. EPA, 750 F.3d 909, 915 (D.C. Cir. 2014).  

In contending that “EPA does not force biomass-based diesel production down 

when it” sets a relatively lower BBD volume, AFPM Br. 9, AFPM and API mis-

characterize the RFS and miss NBB’s point. The RFS does not force anyone to 

produce biofuels; it forces obligated parties to acquire biofuels. To achieve the goal 

of “increas[ing] production of clean renewable fuels,” Congress constructed the 

RFS to ensure demand for clean renewable fuels. Energy Independence and Secu-

rity Act of 2007, Pub.L. No. 110–140, 121 Stat. 1492 (2007). A relatively lower 

aggregate volume shrinks the portion of the market that is statutorily guaranteed, 

and loss of a guaranteed market is a real, legally cognizable injury. Charles A. 

Wright & Arthur R. Miller, 13A FED. PRAC. & PROC. JURIS. § 3531.8 (4th ed. 2018) 

(“Marketplace interests so obviously establish injury in fact that … many more 

cases recognize standing automatically than pause to reflect on it.”). 
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AFPM and API are incorrect that EPA’s action on the 2018 BBD volume will 

cause NBB’s members no competitive injury. See AFPM Br. 9–10. The BBD vol-

ume is nested within the advanced-biofuel volume, which is nested within the 

total renewable-fuel volume. Obligated parties must use BBD RINs to satisfy 

their BBD obligation and may use BBD RINs to satisfy their other obligations. At 

any given volume of advanced biofuel or total renewable fuel, a relatively lower 

BBD volume increases competition, between producers of BBD and producers of 

other biofuels, over the non-BBD remainder of the advanced-biofuel obligation 

and the non-BBD remainder of the total renewable-fuel volume. That is clear 

from the administrative record, where EPA admitted that it deliberately set the 

2018 BBD volume at 2.1 billion gallons in order to “creat[e] competition between 

BBD and other advanced biofuels to satisfy the advanced biofuel volume stand-

ard.” 81 Fed. Reg. 89,764, 89,797 (Dec. 12, 2016). Setting the volume at 2.1 billion 

gallons also increases competition among BBD producers. For, as EPA admitted, 

2.1 billion gallons is significantly below the level the domestic BBD industry can 

produce. See id. at 89,769, 89,798.  

AFPM and API accuse NBB of lacking support for the assertion that invest-

ment in the BBD industry increases along with the BBD volume. See AFPM 

Br. 10. The record belies their accusation. Higher aggregate BBD volumes “send 
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a supportive signal to potential BBD investors,” because the BBD volume guar-

antees demand for the output of new facilities. 81 Fed. Reg. at 89,798. AFPM and 

API try to minimize the significance of the aggregate BBD volume when they 

note that BBD investment and production have “vastly outperformed the floor 

EPA has set every year.” AFPM Br. 10–11. The BBD industry is truly a success 

story, but that success does not mean the BBD volume is irrelevant to the indus-

try. For standing purposes, it suffices that a higher BBD volume provides greater 

investment incentives than a lower volume.  

AFPM and API confess that their standing objection rests on an assumption 

that the BBD volume makes no difference to the BBD industry because the ad-

vanced-biofuel volume is what really promotes BBD investment and production. 

See AFPM Br. 11–13. That has it backwards: Congress directed EPA to set the 

aggregate BBD volume a year before EPA finalizes the aggregate advanced-bio-

fuel volume because the latter is supposed to be based on the former, not vice 

versa. If AFPM and API were right that the advanced-biofuel volume strips the 

BBD volume of its “real-world effect,” id. at 12, then no one—not AFPM, not 

API, not NBB—ever could challenge any EPA action setting, or failing to set, the 

BBD volume. The last decade of nearly annual litigation in this Court proves 

AFPM and API wrong. NBB’s members would be better off if EPA had set the 

2018 BBD volume at 2.5 billion gallons instead of 2.1 billion gallons. 
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II. epa’s determination of the 2018 bbd volume did 
not follow statutory requirements.  

This case may be about the aggregate BBD volume for 2018, but Section 

7545(o)(2)(B)(ii) applies to all biofuels in any year without a statutory volume. 

However (o)(2)(B)(ii) applies to BBD today, it will apply to everything else after 

2022. The parties split over how (o)(2)(B)(ii) constrains EPA and over the signif-

icance of the aggregate BBD volume. NBB argues that EPA must continue pro-

moting BBD and must respect Congress’s decision to ordain a separate BBD vol-

ume. EPA argues that it can downplay the BBD volume to promote other biofuels. 

And AFPM and API argue the BBD volume has been vestigial since 2012. NBB’s 

approach is the only one that makes sense of the text and purpose of Section 

7545(o). 

A. epa based the 2018 bbd volume on an extrane-
ous consideration.  

EPA based the 2018 BBD volume on “the yet-to-be finalized 2018 advanced-bio-

fuel volume.” EPA Br. 21. EPA claims that was permissible because (o)(2)(B)(ii) 

instructs the agency to “review … implementation of the program during calen-

dar years specified in the tables”: the advanced-biofuel volume is part of “the pro-

gram,” and 2018 is one of the “calendar years specified in the tables.” Id. at 21–

22; see AFPM Br. 19–20. EPA’s atomized approach to (o)(2)(B)(ii) gives no effect 
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to the words “review” and “implementation,” which connote a retrospective anal-

ysis of actual experience. See NBB Br. 14. EPA violated (o)(2)(B)(ii) by basing the 

2018 BBD volume on a forecast of a potential advanced-biofuel volume.1  

Giving “review” and “implementation” their ordinary meanings does not 

turn (o)(2)(B)(ii) into an engine for a “retrospective-only RFS.” AFPM Br. 19. 

Congress directed EPA to consider prospective impacts in the other half of 

(o)(2)(B)(ii), which delineates six forward-looking factors to analyze. The struc-

ture of (o)(2)(B)(ii), therefore, reinforces NBB’s position: Congress divided 

(o)(2)(B)(ii) into a retrospective “review” and a prospective, six-factor “analysis.” 

EPA, AFPM, and API suggest that EPA must consider, and may even promote, 

other renewable fuels when setting the BBD volume because (o)(2)(B)(ii) men-

tions “renewable fuels.” EPA Br. 22; AFPM Br. 21–22. In context, that term re-

flects that (o)(2)(B)(ii) applies to every category of renewable fuel, each of which 

encompasses numerous types of renewable fuel. NBB Br. 16. Imagine the year is 

2025 and EPA is setting the 2027 aggregate volumes for every category. If the 

term “renewable fuels” really meant all renewable fuels taken together, EPA’s 

six-factor analysis would be identical for each category, and it would do nothing 

              

1  EPA forecasted it would set the 2018 advanced-biofuel volume at a “rea-
sonably attainable” level. See 81 Fed. Reg. at 89,799. Yet a year later, EPA 
set the volume below that level. See 82 Fed. Reg. 58,486, 58,491 (Dec. 12, 
2017). 
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to help EPA set distinct aggregate volumes for each category. Logically, the 

(o)(2)(B)(ii) factors must be tailored to the particular biofuel whose aggregate vol-

ume EPA is setting. 

EPA’s volume-setting discretion under (o)(2)(B)(ii) is broad but not unlim-

ited. Agencies may not use discretion to subvert a statutory scheme. Physicians 

Comm. For Responsible Med. v. Johnson, 436 F.3d 326, 328 (2d Cir. 2006). The 

structure of the RFS, including its several BBD-specific provisions, reveals Con-

gress’s vision of a significant and lasting role for the BBD volume. See 42 U.S.C. 

§ 7545(o)(2)(B)(i), (o)(7)(E). The floor that Congress set for the aggregate BBD 

volume after 2012 is decidedly not a ceiling. See EPA Br. 23, 25; AFPM Br. 13–

16. Nor does the floor imply that EPA can do anything to the BBD volume so 

long as EPA sets the volume above 1 billion gallons. The very existence of 

(o)(2)(B)(ii) refutes that inference. “It is highly unlikely that Congress would 

leave the determination of whether [the BBD] industry will [continue to] be en-

tirely, or even substantially,” supported by its own aggregate volume “to agency 

discretion—and even more unlikely that it would achieve that through such a 

subtle device as” (o)(2)(B)(ii)’s directive to set aggregate volumes every year. MCI 

Telecomm. Corp. v. AT&T Co., 512 U.S. 218, 231 (1994). Congress did not alter 

so fundamental a detail of the RFS in (o)(2)(B)(ii). See Epic Sys. Corp. v. 

Lewis, --- S. Ct. ----, 2018 WL 2292444, at *11 (May 21, 2018). 
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Supporting BBD as Congress intended will not “thwart development and 

growth of other advanced biofuels.” EPA Br. 24; see also id. at 25–26 (resisting 

the negative feedback loop that EPA’s choices create). At a sufficiently high ad-

vanced-biofuel volume (e.g., one that reflects production capacity), there would 

be little or no competition among advanced biofuels. It is EPA who, by waiving 

the advanced-biofuel volume below production capacity, has forced advanced bio-

fuels to compete. 81 Fed. Reg. at 89,782. That purely policy choice, see EPA Br. 26, 

is no warrant to downplay the BBD volume, let alone to distort (o)(2)(B)(ii). 

B. epa improperly analyzed the (o)(2)(B)(ii) factors.  

EPA makes it seem as if NBB’s only objection to the agency’s application of the 

(o)(2)(B)(ii) factors is that EPA printed it in a docket memorandum. EPA Br. 27. 

The deeper problem is that EPA did not base the BBD volume on its analysis. 

According to EPA, it based the 2018 BBD volume on the not-yet-set 2018 ad-

vanced-biofuel volume, id. at 26, and viewed (o)(2)(B)(ii)’s factors as an “addi-

tional supplementary assessment” that did not “provide a reasonable basis for 

setting a higher or lower volume.” 81 Fed. Reg. at 89,798–99. The statute directs 

EPA both to review past practice and to analyze the six factors; EPA cannot follow 

just half of (o)(2)(B)(ii) and deem the other half supplemental. See Nat’l Coal. 

Against the Misuse of Pesticides v. Thomas, 809 F.2d 875, 882 (D.C. Cir. 1987). 
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Contending that its duty to “analyze” the impacts of BBD does not require 

EPA to “conclude that there will be impacts,” EPA Br. 28, EPA argues that it can 

select any BBD volume it wants and that (o)(2)(B)(ii) requires only that EPA as-

sess the six statutorily defined impacts that a predetermined volume will have. 

See id.; see also EPA Docket Memorandum, EPA-HQ-OAR-2016-0004-0020 at 2 

(referring to 2.1 billion gallons as “the applicable volume of BBD … in 2018” 

before assessing the (o)(2)(B)(ii) factors). That approach to (o)(2)(B)(ii) is directly 

contrary to the statutory text. The factors are not just points of information that 

Congress wanted EPA to assess after EPA picks an aggregate volume for whatever 

reason the agency wants. The 2018 BBD volume must be “based on” those fac-

tors. 42 U.S.C. § 7545(o)(2)(B)(ii) (emphasis added). EPA must analyze impacts 

before setting the volume, not vice versa. 

A fair analysis of the (o)(2)(B)(ii) factors demonstrates that a higher BBD vol-

ume would have better impacts on the environment, on energy security, and on 

other considerations like the rural economy. Indeed, EPA found view that a higher 

or lower BBD volume “would have no or minimal impact on the factors.” EPA 

Br. 28. (NBB believes a higher volume would have better impacts, but accepts for 

present purposes EPA’s view that a higher volume’s impacts would be no differ-

ent.) In a market-forcing statute like the RFS, EPA abuses its discretion by setting 

the aggregate volume of any renewable fuel under (o)(2)(B)(ii) below a volume 
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that has the same (or better) impacts. Yet that abuse-of-discretion is precisely 

what EPA claims it did here: despite finding that the relative impacts of “a higher 

or lower floor” would be “marginal,” “small or non-existent,” EPA stuck with its 

pre-determined selection of 2.1 billion gallons. EPA Br. 27. 

To be clear, NBB is not arguing that any one factor deserves more weight than 

the others. See EPA Br. 28. Weight isn’t the problem when EPA deliberately sets 

the BBD volume at a level designed not to affect BBD production. 81 Fed. Reg. at 

89,798.  

Finally, EPA’s assessment of the (o)(2)(B)(ii) factors was skewed by an imper-

missible focus on the relationship between the BBD volume and the advanced-

biofuel volume. EPA argues that it was proper to assess each (o)(2)(B)(ii) factor 

by comparing BBD to other advanced biofuels because “nothing in [the statute] 

requires EPA to assess the six factors by comparing the fuel type in question to 

petroleum fuel.” EPA Br. 29. But the fundamental goal of the RFS is to blend 

increasing amounts of renewable fuel into gasoline and diesel as a replacement for 

petroleum. See Pub. L. No. 110–140; see also S. Rep. 110-65 at 3 (2007) (noting 

the need to develop “alternatives to conventional petroleum-based fuels” and to 

promote “petroleum displacement” with biofuels).  
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C. congress wanted continued support for bbd. 

AFPM and API argue that Congress opposed continued support for BBD because 

statutory volumes for BBD ended in 2012. See AFPM Br. 14–15. It is not hard to 

see where AFPM and API are taking this argument—in a few years, they will 

likely argue that Congress opposed continued support for all renewable fuels after 

2022, as all statutory volumes end in 2022. The statute refutes their argument. 

As explained above, (o)(2)(B)(ii) requires that EPA continue setting aggregate vol-

umes for each category of renewable fuel “for calendar years after the calendar 

years specified in the tables.” See 42 U.S.C. § 7545(o)(2)(b)(ii). Congress estab-

lished an absolute floor for BBD (at least 1 billion gallons), just as Congress es-

tablished an absolute floor for advanced biofuel (at least 21/36ths (or 58%) of the 

total renewable-fuel volume). Id. § 7545(o)(2)(b)(iii), (v). Congress knew how to 

set a ceiling if it wanted one; it did so, in fact, for cellulosic (no more than the level 

above which EPA would need to issue a waiver). Id. § 7545(o)(2)(b)(iv). 

AFPM and API also argue that Congress must have opposed continued sup-

port for BBD because BBD’s statutory volumes ended in 2012 whereas statutory 

volumes for other categories continue through 2022. See AFPM Br. 14–15. But 

Congress could have had any number of benign reasons for ending BBD’s statu-

tory volumes before other biofuels’. After all, BBD is different from other biofu-
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els: BBD displaces diesel, whereas other biofuels tend to displace gasoline. No neg-

ative inference should be drawn from Congress’s rational decision to treat differ-

ent things differently. The lone opinion AFPM and API cite is not to the contrary, 

as it is about interpreting statutes when Congress uses different words in different 

parts of a statute. Russello v. United States, 464 U.S. 16, 23 (1983) (“Where Con-

gress includes particular language in one section of a statute but omits it in an-

other section of the same Act, it is generally presumed that Congress acts inten-

tionally and purposely in the disparate inclusion or exclusion.”). The difference 

between BBD and other biofuels isn’t semantic; it’s substantive and affords no 

justification for belittling BBD.
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CONCLUSION 

This Court should vacate the 2018 BBD volume and remand to EPA. 

Respectfully submitted, 

/s/ Bryan Killian   
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