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RESPONDENTS’ CERTIFICATE AS TO PARTIES, RULINGS, AND 
RELATED CASES 

 
Pursuant to Circuit Rule 28(a)(1), counsel for Respondents United States 

Environmental Protection Agency and Administrator Scott Pruitt (collectively, 

“EPA” or “the Agency”) submits this certificate as to parties, rulings, and related 

cases.  

 A. Parties and Amici   

All petitioners and respondents appearing in these consolidated cases are 

accurately identified in Petitioners’ opening briefs.  All intervenors appearing in 

these consolidated cases are identified in the opening brief of Petitioners American 

Fuel & Petrochemical Manufacturers; Coffeyville Resources Refining & 

Marketing and Wynnewood Refining Co.; Monroe Energy, LLC; Valero Energy 

Corp.; Alon Refining Krotz Springs, Inc., et al. (collectively “Obligated Party 

Petitioners”).  Obligated Party Petitioners inaccurately identify which of these 

consolidated cases applies to each intervenor.  Under Circuit Rule 15(b), the 

Court’s order granting intervention had the effect of granting it in each of these 

consolidated cases, which all involve challenges to the same agency action. 

B. Rulings Under Review 

 The agency action under review is EPA’s Rule entitled “Renewable Fuel 

Standard Program: Standards for 2017 and Biomass-Based Diesel Volume for 

2018,” 81 Fed. Reg. 89,746 (Dec. 12, 2016) (“2017 RFS” or “the Rule”).  
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C. Related Cases 

 These consolidated cases have not been before this Court or any other court.   

Petitioners in consolidated Case Nos. 17-1045 (Alon Refining Krotz 

Springs, et al.) and 17-1047 (Valero) separately filed petitions in this Court, Case 

Nos. 16-1052, and 16-1055, challenging EPA’s regulation, promulgated in 2010 

and codified at 40 C.F.R. § 80.1406, that designates refiners and importers of 

gasoline or diesel fuel as “obligated parties” under the Renewable Fuel Standards 

program.  Those cases were held in abeyance while the petitioners filed 

administrative petitions with EPA seeking to change the definition of “obligated 

party.”  EPA has since denied the administrative petitions, and Petitioners in Case 

Nos. 17-1044 (Coffeyville Resources Refining & Marketing and Wynnewood 

Refining), 17-1045 (Alon Refining Krotz Springs, et al.), 17-1047 (Valero), and 

17-1051 (American Fuel & Petrochemical Manufacturers) and two additional 

groups have filed separate petitions in this Court challenging EPA’s denial, Case 

Nos. 17-1255, 17-1259, 18-1021, 18-1024, 18-1025, and 18-1029.  These cases 

have all been consolidated under Case No. 16-1052.  Growth Energy and the 

American Petroleum Institute are respondent-intervenors in those cases. 

Petitioner in consolidated Case No. 17-1047 (Valero) has also separately 

filed a complaint in the Northern District of Texas, Case No. 7:17-00004, alleging 

that EPA violated a non-discretionary duty to annually reconsider its definition 
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under the Renewable Fuel Standards program of “obligated party,” promulgated in 

2010 and codified at 40 C.F.R. § 80.1406, and a non-discretionary duty to conduct 

periodic reviews, which they contend includes review of EPA’s definition of 

“obligated party.”  That court granted EPA’s motion to dismiss, which Valero has 

appealed to the Fifth Circuit, Case No. 18-10053.  That appeal has been stayed 

pending resolution of the present consolidated cases and certain other of these 

related cases.   

Petitioner in consolidated Case No. 17-1047 (Valero) has also separately 

filed a petition in this Court, Case No. 18-1028, challenging a document entitled 

“Periodic Reviews for the Renewable Fuel Standard Program” that explains how 

EPA has met its obligation to periodically review the Renewable Fuels Standards 

program, including in its response to the administrative petitions seeking to change 

EPA’s 2010 regulation, 40 C.F.R. § 80.1406, that designates refiners and importers 

of gasoline or diesel fuel as “obligated parties.” 

The Small Retailers Coalition has filed a complaint in the Northern District 

of Texas, Case No. 7:17-cv-00121, challenging the 2017 RFS, the same agency 

action at issue in the consolidated cases here, and alleging, among other things, 

that EPA has violated a non-discretionary duty to annually revisit its definition 

under the Renewable Fuels Standards program of “obligated party,” promulgated 

in 2010 and codified at 40 C.F.R. § 80.1406.  
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Finally, Petitioners in consolidated Case Nos. 17-1047 (Valero), 17-1051 

(American Fuel & Petrochemical Manufacturers), and 17-1052 (National Biodiesel 

Board), along with Sierra Club and the Gulf Restoration Network, have separately 

filed petitions in this Court, Case Nos. 17-1258, 18-1027, 18-1040, 18-1041, 

challenging EPA’s Rule entitled “Renewable Fuel Standard Program: Standards 

for 2018 and Biomass-Based Diesel Volume for 2019,” 82 Fed. Reg. 58,486–527 

(Dec. 12, 2017) (“2018 RFS”).  The 2018 RFS is the next annual rule under the 

Renewable Fuels Standards program, following the rule at issue in this case.  

Those cases have been consolidated under Case No. 17-1258.   
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GLOSSARY 

API   American Petroleum Institute 

BIP   United States Department of Agriculture’s Biofuels  
Infrastructure Partnership 

CAA   Clean Air Act 

E0   Gasoline without ethanol content 

E10   Gasoline blend with 9% to 10% ethanol content 

E15   Gasoline blend with >10% to 15% ethanol content 

E85   Gasoline blend with 51% to 83% ethanol content 

EIA   Energy Information Administration 

EISA   Energy Independence and Security Act of 2007 

EPA   Environmental Protection Agency 

EPAct  Energy Policy Act of 2005 

NBB   National Biodiesel Board 

OPP   Obligated Party Petitioners 

RFS   Renewable Fuel Standards 

RIN   Renewable Identification Number
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INTRODUCTION 

 Under the Renewable Fuel Standards (“RFS”) program in the Clean Air Act 

(“CAA” or “the Act”), the United States Environmental Protection Agency (“EPA” 

or “the Agency”) sets annual standards to ensure that transportation fuel sold or 

introduced into commerce in the United States contains certain volumes of four 

related categories of renewable fuels.  42 U.S.C. § 7545(o)(3)(B).  For one 

category, biomass-based diesel, EPA determines the volumes to be sold for years 

after 2012 “based on a review of the implementation of the program” and certain 

statutory factors.  42 U.S.C. § 7545(o)(2)(B)(ii).  For three other types of 

renewable fuel—cellulosic biofuel, advanced biofuel, and total renewable fuel—

the Act specifies volumes to be sold, but EPA has authority to reduce the volumes 

in certain circumstances.  42 U.S.C. § 7545(o)(2)(B)(i), (7)(A)–(E). 

Petitioners challenge EPA’s final action setting the annual biomass-based 

diesel volume for 2018 and adjusting the annual renewable fuel volumes for 2017.  

81 Fed. Reg. 89,746 (Dec. 12, 2016) (“2017 RFS” or “the Rule”).  A Petitioner 

representing the biomass-based diesel industry argues that EPA set the 2018 

biomass-based diesel volume too low.  Petitioners representing parties that must 

comply with the standards (“obligated parties”) argue that several of the 2017 

renewable fuel volumes are too high.  They also claim that EPA should have 

revisited its implementing regulations designating them as obligated parties.   
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Many of these challenges are foreclosed by this Court’s prior rulings in RFS 

cases, and several others are waived or otherwise barred.  In any event, EPA 

properly exercised its authority under the Act in setting the volumes, fully and 

rationally evaluated the relevant factors, and reasonably declined to reconsider 

implementing regulations in the context of the Rule. 

JURISDICTION 

 To the extent Petitioners challenge the 2017 RFS, Petitioners timely filed 

petitions for judicial review, and the Court has jurisdiction under the Clean Air 

Act, 42 U.S.C. § 7607(b).  To the extent Petitioners challenge EPA’s regulation, 

promulgated in 2010 and codified at 40 C.F.R. § 80.1406, that designates refiners 

and importers of gasoline or diesel fuel as “obligated parties” under the RFS 

program, these challenges are time-barred under 42 U.S.C. § 7607(b)(1).  See infra 

Argument Part V. 

PERTINENT STATUTES AND REGULATIONS 

 Petitioners’ opening briefs and the addendum to this brief contain pertinent 

statutes and regulations. 

STATEMENT OF ISSUES 

1.  EPA must set the 2018 volume for biomass-based diesel based on its review 

of “implementation of the program” and six statutory factors related to economic 

and environmental impacts and production rates of renewable fuels.  Where EPA 
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found that biomass-based diesel use is driven by advanced biofuel requirements 

rather than biomass-based diesel requirements, did EPA reasonably consider this 

interaction when evaluating the statutory factors? 

2. This Court has previously upheld EPA’s revamped methodology for 

predicting cellulosic biofuel production.  Was EPA’s use of that methodology 

reasonable here, where EPA concluded it had previously generated “reasonably 

accurate projections”? 

3. Whenever EPA reduces the cellulosic biofuel volume, EPA has broad 

discretion to lower the advanced biofuel and total renewable volumes (of which 

cellulosic biofuel is a subset) by “the same or a lesser volume.”  42 U.S.C. 

§ 7545(o)(7)(D)(i).  In the Rule, EPA lowered advanced biofuel by less than the 

full amount of the cellulosic reduction based on its technical assessment of 

reasonably attainable amounts of advanced biofuel.  Did EPA properly exercise its 

discretion? 

4. EPA’s longstanding interpretation of the cellulosic waiver provision is that 

EPA should reduce advanced biofuel and total renewable fuel volumes by 

equivalent amounts.  In the Rule, EPA reasonably applied this uncontested 

interpretation.  By failing to challenge EPA’s interpretation, did Petitioners 

undermine their challenge to EPA’s technical analysis, and, if not, is their 

argument otherwise barred? 
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5. EPA prospectively designated the parties that must comply with renewable 

fuel standards in a 2010 implementing regulation.  Where EPA did not propose to 

reconsider the prior designation in the 2017 RFS, and the Act unambiguously 

confers broad discretion on EPA to determine whether, when, and how to 

reconsider the designation, was it arbitrary or capricious for EPA to treat 

comments requesting changes to the point of obligation as “outside the scope of 

this rulemaking”? 

STATEMENT OF THE CASE 

I. Statutory and Regulatory Background 

In 2005, and again in 2007, Congress amended the CAA to establish the 

RFS program, codified at 42 U.S.C. § 7545(o).  See Energy Policy Act of 2005 

(“EPAct”), Pub. L. No. 109-58, 119 Stat. 594 (2005); Energy Independence and 

Security Act of 2007 (“EISA”), Pub. L. No. 110-140, 121 Stat. 1492 (2007).  To 

“move the United States toward greater energy independence and security,” 121 

Stat. 1492, the Act requires increasing use over time of “renewable fuel.”  This is 

fuel made from renewable biomass “used to replace or reduce the quantity of fossil 

fuel present in a transportation fuel.”  42 U.S.C. § 7545(o)(1)(J).   

The Act addresses four related categories of renewable fuels—biomass-

based diesel, cellulosic biofuel, advanced biofuel, and total renewable fuel.  

Biomass-based diesel (a diesel fuel substitute made from feedstocks such as animal 
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fats) and cellulosic biofuel (derived from cellulose materials such as corn stover) 

are both subsets of advanced biofuel.  Id. § 7545(o)(1)(D), (E); 40 C.F.R. 

§ 80.1426 tbl. 1.  Advanced biofuels are any renewable fuel, except ethanol from 

cornstarch, having at least 50% lower lifecycle greenhouse gas emissions than 

fossil fuels.  42 U.S.C. § 7545(o)(1)(B).  Total renewable fuel is the broadest 

category and includes all three other categories as well as conventional renewable 

fuels, which include corn-based ethanol and have greater greenhouse gas emissions 

than advanced biofuels.  See id. § 7545(o)(1)(B), (o)(2)(A)(i).   

Each year after 2012, EPA must set an annual “applicable volume” for 

biomass-based diesel “based on a review of the implementation of the program 

during calendar years specified” in the Act and six statutory factors addressing 

future renewable fuel production rates and impacts on the economy and 

environment.  Id. § 7545(o)(2)(B)(i), (ii).  Biomass-based diesel volumes set under 

this authority “shall not be less than” 1.0 billion gallons.  Id. 

§ 7545(o)(2)(B)(i)(IV), (ii), (v).  EPA must determine those volumes fourteen 

months before the year in which they will apply.  Id. § 7545(o)(2)(B)(ii). 

For cellulosic biofuel, advanced biofuel, and total renewable fuel, the Act 

establishes increasing annual applicable volume targets through 2022.  Id. 

§ 7545(o)(2)(B)(i).  Congress authorized EPA to reduce these statutory volumes in 

limited circumstances.  First, under the “cellulosic waiver provision,” EPA must 
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evaluate anticipated cellulosic biofuel production volumes using an outcome-

neutral methodology as well as estimates provided by the Energy Information 

Administration (“EIA”).  Id. § 7545(o)(7)(D)(i), (3)(A); Am. Petroleum Inst. v. 

EPA, 706 F.3d 474, 478 (D.C. Cir. 2013) (“API”) (reviewing RFS for 2012).  If 

EPA’s projected production volume is lower than the volume specified to be sold 

in the statute, then EPA “shall reduce the applicable volume of cellulosic biofuel 

required . . . to the projected volume available during that calendar year.”  42 

U.S.C. § 7545(o)(7)(D)(i).  If EPA lowers the applicable volume for cellulosic 

biofuel, EPA is also authorized—but not required—to lower the applicable 

volumes for advanced biofuel and total renewable fuel “by the same or a lesser” 

amount.  Id.  The cellulosic waiver provision does not list any specific 

preconditions or factors that EPA must consider in determining whether to do so.  

Id.; see also Monroe Energy, LLC v. EPA, 750 F.3d 909, 915–16 (D.C. Cir. 2014) 

(reviewing RFS for 2013).  The Act also contains a “general waiver provision” that 

allows EPA to lower the volumes required to be sold if, among one other 

circumstance, it determines there is “inadequate domestic supply.”  42 U.S.C. 

§ 7545(o)(7)(A); Americans for Clean Energy v. EPA, 864 F.3d 691, 704–13 (D.C. 

Cir. 2017) (“ACE”) (reviewing RFS for 2014 through 2016). 

To ensure that the applicable volumes are sold each year, EPA sets annual 

“percentage standards.”  42 U.S.C. § 7545(o)(2)(A)(i), (B), (3)(B)(i); 40 C.F.R. 

USCA Case #17-1044      Document #1727832            Filed: 04/23/2018      Page 23 of 121



 
 

7 
  

§ 80.1405(c).  These are calculated by dividing the applicable volume for each 

renewable fuel type by an EIA estimate of the national volume of certain 

transportation fuels that will be introduced into commerce that year.  42 C.F.R. 

§ 80.1405(c).  Obligated parties determine their annual renewable fuel obligation 

by multiplying the percentage standards by the volume of gasoline and diesel they 

produce or import every year.  42 U.S.C. § 7545(o)(3)(B)(ii); 40 C.F.R. 

§ 80.1427(a).  EPA must determine the percentage standards for each calendar year 

by November 30 of the prior year.  42 U.S.C. § 7545(o)(3)(B)(i). 

The percentage standards for certain renewable fuels are “nested,” meaning 

that a more specific subset of renewable fuel—such as biomass-based diesel or 

cellulosic biofuel—may be used to satisfy the requirements of the narrower 

category as well as the broader categories of which it is a part.  See id. 

§ 7545(o)(1)(B), (D), (E), (J), (o)(2)(B)(i)(I)–(IV); 40 C.F.R. § 80.1427(a)(3).  For 

example, any renewable fuel that qualifies as biomass-based diesel may 

simultaneously be used to satisfy the biomass-based diesel, advanced biofuel, and 

total renewable fuel requirements. 

The annual percentage standards shall “be applicable to refineries, blenders, 

and importers, as appropriate.”  42 U.S.C. § 7545(o)(3)(B)(ii).  Pursuant to 42 

U.S.C. § 7545(o)(2)(A)(iii)(I), EPA identified the “appropriate” obligated parties 

in its 2007 implementing regulations establishing the RFS program, 72 Fed. Reg. 
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23,900, 23,923–24 (May 1, 2007), and reaffirmed its approach in its 2010 

regulations implementing the EISA amendments, 75 Fed. Reg. 14,670, 14,722 

(Mar. 26, 2010).  In a regulation codified at 40 C.F.R. § 80.1406(a)(1) (“Point of 

Obligation Regulation”), EPA designated refiners and importers of gasoline and 

diesel fuel as the obligated parties under the program. 

Obligated parties are not required to blend renewable fuels into the gasoline 

and diesel they sell.  Instead, producers and importers of renewable fuels generate 

renewable identification numbers, or “RINs,” for each gallon of renewable fuel 

they import or produce for use in the United States.  40 C.F.R. § 80.1426(a), (e).  

RINs can be “separated” from batches of renewable fuel and traded between 

registered parties.  Id. §§ 80.1428(b), 80.1429(b); see also 42 U.S.C. § 7545(o)(5).  

Obligated parties accumulate RINs and “retire” them in an annual compliance 

demonstration.  40 C.F.R. §§ 80.1427(a), 80.1451(a)(1).   

The RFS program provides considerable flexibility for compliance.  For 

example, parties can purchase separated RINs rather than blend renewable fuel.  

See id. § 80.1429(a)–(b), (e).  And parties that overcomply in one year can sell 

excess RINs to other obligated parties or can “carryover” RINs and use them to 

meet up to 20% of their compliance obligations the following year.  42 U.S.C. 

§ 7545(o)(5)(A)–(C); 40 C.F.R. § 80.1427(a)(1), (5).  Additionally, obligated 

parties may carry a deficit forward to the next year, which must then be satisfied 
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together with the next year’s compliance obligation.  42 U.S.C.  § 7545(o)(5)(D).  

And small refineries may apply for a hardship exemption.  Id. § 7545(o)(9)(B)(i). 

II. Factual and Procedural Background:  The 2017 RFS 

The 2017 RFS, issued on December 12, 2016, set: (1) the volume 

requirement for biomass-based diesel for 2018;1 (2) final volume requirements for 

cellulosic biofuel, advanced biofuel, and total renewable fuel for 2017; and (3) 

percentage standards for all four fuel types for 2017.  Id.  With the exception of 

biomass-based diesel, the final applicable volumes are lower than the statutory 

volumes, as shown in the following chart: 

Final Volume Requirements as Compared to Statutory Volumes 
In billion gallons 

Fuel  2017 Volumes  2018 Volumes  
 CAA  2017 RFS CAA  2017 RFS 
Total renewable fuel 24.0 19.28 N/A N/A 

Advanced biofuel 9.0  4.28 N/A N/A 

Biomass-based 
diesel 

N/A N/A2 >= 1.0 2.1 

Cellulosic biofuel 5.5 0.311 N/A N/A 

                                                 
1 The 2018 biomass-based diesel volume established in the 2017 RFS has since 
been used to determine the 2018 annual percentage standard for biomass-based 
diesel.  See 2018 RFS, 82 Fed. Reg. 58,486, 58,518–22 (Dec. 12, 2017).  That is 
not part of the record for review in this case.  See Fla. Power & Light Co. v. 
Lorion, 470 U.S. 729, 743–44 (1985). 
2 The 2017 biomass-based diesel volume was set at 2.0 billion gallons in a separate 
agency action.  80 Fed. Reg. 77,420, 77,422 tbl. I-1 (Dec. 14, 2015). 
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42 U.S.C. § 7545(o)(2)(B)(i)(I)–(III); 81 Fed. Reg. at 89,746–47.3  

A. 2018 Biomass-Based Diesel Volume 

In setting the 2018 biomass-based diesel volume, EPA conducted a review 

of implementation of the RFS program and assessed the six statutory factors.  81 

Fed. Reg. at 89,751, 89,798–99.  EPA determined that biomass-based diesel usage 

has been driven not by the biomass-based diesel requirements but by the advanced 

biofuel requirements, which can also be satisfied with biomass-based diesel RINs.  

Id.; see also 40 C.F.R. § 1427(a)(3).  EPA also found that increased usage of 

biomass-based diesel would be expected to displace only other advanced biofuels, 

not fossil fuels.  81 Fed. Reg. at 89,751, 89,798–99.  Based on its analysis, EPA set 

the biomass-based diesel volume at 2.1 billion gallons—an increase of 100 million 

gallons from 2017.  EPA concluded this increase will support the overall goals of 

the program by continuing to promote investment in the biomass-based diesel 

industry while “maintaining opportunities within the advanced biofuel requirement 

for growth in other types of advanced biofuel.”  Id. at 89,751. 

                                                 
3 Volumes are expressed as ethanol-equivalent volumes of renewable fuel, except 
for biomass-based diesel, which is expressed as biodiesel-equivalent volumes.  80 
Fed. Reg. at 77,424 tbl. 1.A-1.  A gallon of ethanol counts as one gallon of 
renewable fuel, while a gallon of other biofuels may count as more, depending on 
its energy content as compared to ethanol.  40 C.F.R. § 80.1415. 
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B. 2017 Volumes for Cellulosic Biofuel, Advanced Biofuel, and Total 
Renewable Fuel 

In setting the 2017 applicable volume for cellulosic biofuel, EPA projected 

cellulosic biofuel production using the same methodology it had used for the first 

time in the 2014–16 RFS to project production for the last three months of 2015 

and for 2016.  Id. at 89,756; see also 80 Fed. Reg. at 77,502–09.  That 

methodology was upheld in ACE, 864 F.3d at 727–30.  EPA assessed the 

methodology’s accuracy by comparing predictions for 2015 and 2016 to actual 

production in months for which data was available in 2015 and 2016, and 

analyzing whether the end-of-year uptick observed in 2015 was likely to be 

repeated in 2016.  81 Fed. Reg. at 89,756; EPA-HQ-OAR-2016-0004-3687, at 1–4, 

JA___–___.   EPA concluded that the method had “resulted in reasonably accurate 

projections,” and that EPA did not “have sufficient information at th[e time of the 

Rule] to adjust the methodology in a way that would” improve accuracy.  EPA-

HQ-OAR-2016-0004-3687, at 4, JA___. 

Using this detailed methodology, including an assessment of risks and 

uncertainties, EPA projected that 311 million gallons of cellulosic biofuel would 

be produced in 2017.  81 Fed. Reg. at 89,750, 89,756–60.  EPA accordingly used 

the cellulosic waiver to lower the applicable cellulosic biofuel volume by 5.189 

billion gallons to 311 million gallons.  Id. at 89,750. 
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For advanced biofuel, EPA considered whether to exercise its broad 

discretion to lower the applicable volume by up to the same amount it lowered the 

cellulosic biofuel volume.  See Monroe, 750 F.3d at 919; ACE, 864 F.3d at 731–

32.  EPA determined after a detailed analysis that part of the shortfall in cellulosic 

biofuel could appropriately be backfilled by up to 0.469 billion gallons of other 

types of advanced biofuel.  81 Fed. Reg. at 89,750, 89,761–73.  EPA therefore 

exercised its cellulosic waiver authority to partially lower the advanced biofuel 

volume, from the statutory 9.0 billion gallons to 4.28 billion gallons, but did not 

lower the advanced biofuel volume to the full extent of EPA’s cellulosic waiver 

authority.  Id. at 89,750–51.  As a result, the 2017 RFS requires a higher amount of 

non-cellulosic advanced biofuel (3.97 billion gallons) than would be implicitly 

required applying the statutory volumes (3.50 billion gallons).4  Id.   

Consistent with its longstanding statutory interpretation, EPA then used the 

cellulosic waiver to lower the 2017 applicable volume of total renewable fuel by 

the same amount it lowered the advanced biofuel volume (4.72 billion gallons) to 

19.28 billion gallons.  Id. at 89,751, 89,773.  Because advanced biofuel is a subset 

of total renewable fuel, this approach effectively leaves intact the implied statutory 

                                                 
4 The implied 2017 statutory volume of non-cellulosic advanced biofuel is 
calculated by subtracting 5.5 billion gallons of cellulosic biofuel (a subset of 
advanced biofuel) from 9 billion gallons of advanced biofuel.  See 42 U.S.C. 
§ 7545(o)(2)(B)(i)(II)–(III). 
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volume of renewable fuels (15 billion gallons) that do not qualify as advanced 

biofuels (i.e., “conventional biofuels”).5  Although EPA had proposed to further 

lower the total renewable fuel volumes based on a finding of “inadequate domestic 

supply” under its general waiver authority, 81 Fed. Reg. 34,778, 34,786 (May 31, 

2016) (“Proposed 2017 RFS”), in the final action EPA determined based on a 

technical analysis that such reductions were unnecessary.  81 Fed. Reg. at 89,751, 

89,773–74.   

C. RFS Point of Obligation 

Finally, as in prior years, EPA declined to reconsider the Point of Obligation 

Regulation in the context of this annual rulemaking.  The Proposed 2017 RFS did 

not mention or solicit comment on the definition of “obligated party.”  See, e.g., 81 

Fed. Reg. at 34,780–82 (“Purpose of this Action”).  Nevertheless, comments were 

filed both in favor of and against changing the point of obligation.  EPA-HQ-OAR-

2016-0004-3753, at 499–542, JA___–___.  In response to these comments, EPA 

explained that this issue was outside the scope of the rulemaking, but noted that it 

was considering the matter in the context of separate administrative petitions to 

change the existing point of obligation, which EPA had recently proposed to deny.  

                                                 
5 The implied statutory volume of conventional biofuel for 2017 is calculated by 
subtracting 9 billion gallons of advanced biofuel (a subset of total renewable fuel) 
from 24 billion gallons of total renewable fuel.  See 42 U.S.C. 
§ 7545(o)(2)(B)(i)(I)–(II).   

USCA Case #17-1044      Document #1727832            Filed: 04/23/2018      Page 30 of 121



 
 

14 
  

See EPA-HQ-OAR-2016-0004-3753, at 542, JA___; see also 81 Fed. Reg. 83,776 

(Nov. 22, 2016).  

STANDARD OF REVIEW 

Under the CAA, the Court may reverse EPA’s action if it was “arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law.”  42 

U.S.C. § 7607(d)(1)(E), (d)(9)(A), (C).  This standard is narrow, and the Court 

does not substitute its judgment for EPA’s.  Bluewater Network v. EPA, 370 F.3d 

1, 11 (D.C. Cir. 2004).  Where EPA has considered the relevant factors and 

articulated a rational connection between the facts found and the choices made, its 

regulatory choices must be upheld.  Motor Vehicle Mfrs. Ass’n v. State Farm Mut. 

Auto. Ins. Co., 463 U.S. 29, 43 (1983); Lead Indus. Ass’n v. EPA, 647 F.2d 1130, 

1160 (D.C. Cir. 1980) (“That the evidence in the record may also support other 

conclusions, even those that are inconsistent with the [EPA] Administrator’s, does 

not prevent [the Court] from concluding that his decisions were rational and 

supported by the record.”); Mississippi v. EPA, 744 F.3d 1334, 1348 (D.C. Cir. 

2013).  This Court gives an “extreme degree of deference” to EPA’s “evaluation of 

scientific data within its technical expertise,” especially “EPA’s administration of 

the complicated provisions of the Clean Air Act.”  Miss. Comm’n on Envtl. Quality 

v. EPA, 790 F.3d 138, 150 (D.C. Cir. 2015) (internal quotation marks omitted).  

“The task of the reviewing court is to apply [this] . . . standard of review to the 
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agency decision based on the record the agency presents to the reviewing court.”  

Fla. Power & Light Co., 470 U.S. at 743–44 (internal citation omitted). 

Questions of statutory interpretation are governed by the familiar two-step 

test set forth in Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 

467 U.S. 837, 842–45 (1984).  Under step one, the reviewing court must determine 

“whether Congress has directly spoken to the precise question at issue.”  Id. at 842. 

If Congress’ intent is clear, the inquiry ends.  Id. at 842–43.  If the statute is silent 

or ambiguous, step two requires the Court to decide whether the Agency’s 

interpretation is based on a permissible construction of the statute.  Id. at 843.  To 

uphold EPA’s interpretation, the Court need not find that EPA’s interpretation is 

the only permissible construction, or even the reading the Court would have 

reached, but only that EPA’s interpretation is reasonable.  Id. at 843 n.11; Chem. 

Mfrs. Ass’n v. Nat. Res. Def. Council, Inc., 470 U.S. 116, 125 (1985). 

SUMMARY OF ARGUMENT 

The Rule represents a reasonable exercise of EPA’s discretion and judgment 

to set the 2018 volume for biomass-based diesel and to lower the 2017 statutory 

volumes of cellulosic biofuel, advanced biofuel, and total renewable fuel under the 

cellulosic waiver authority.  Many of Petitioners’ legal and record-based 

challenges are foreclosed under this Court’s previous rulings in RFS cases or 
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waived since they were not first raised before EPA, and several are based on 

misleading descriptions of the record.  All of them lack merit. 

 First, EPA set an appropriate 2018 biomass-based diesel volume.  As the Act 

required, EPA conducted a review of the program and reasonably incorporated into 

its analysis of statutory factors what it learned from prior years—that advanced 

biofuel requirements are the primary driver of biomass-based diesel use.  EPA 

reasonably determined that, in 2018, biomass-based diesel would interact with 

other fuels in the same way as before.  Infra Argument Part I. 

 Second, in lowering the applicable volume of cellulosic biofuel, EPA 

appropriately applied the same methodology for projecting the cellulosic biofuel 

volume that was upheld in ACE.  864 F.3d at 727–30.  EPA reasonably used that 

methodology after analyzing its previous success rate and updating its data with 

information available at the time of the Rule.  Infra Argument Part II. 

Third, EPA appropriately lowered the advanced biofuel volume using its 

cellulosic waiver authority.  This Court has recognized EPA’s “broad discretion” 

in application of the cellulosic waiver and has upheld EPA’s past uses of the 

waiver to lower advanced biofuel volumes to reasonably attainable levels.  

Monroe, 750 F.3d at 915–16; ACE, 864 F.3d at 733–35.  Likewise here, EPA 

reasonably reduced the advanced biofuel volume using the cellulosic waiver based 

on its well-founded technical and policy judgments.  Infra Argument Part III. 
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Fourth, using its well-established interpretation of the cellulosic waiver 

authority, EPA appropriately lowered the total renewable fuel volume by the same 

amount that it reduced the advanced biofuel volume.  Petitioners contend that EPA 

should have further lowered the total renewable fuel volume based on their 

technical challenges.  But they did not challenge EPA’s interpretation, 

undermining their claim.  To the extent their challenge to EPA’s analysis of 

demand is an argument that EPA should have further lowered the total renewable 

fuel volume under the general waiver, ACE bars any such argument.  Further, 

many of Petitioners’ specific technical arguments are foreclosed by precedent, and, 

in any event, EPA’s analysis was reasonable.  Infra Argument Part IV. 

Finally, in this annual rulemaking, EPA appropriately declined to reopen its 

2010 Point of Obligation Regulation specifying that refiners and importers of 

gasoline or diesel fuel are “obligated parties.”  The Act unambiguously confers on 

EPA discretion whether, when, and how to reconsider the definition of obligated 

parties.  Because EPA appropriately did not reopen the point of compliance 

obligation issue in the 2017 RFS, any challenge to EPA’s 2010 Point of Obligation 

Regulation here is time-barred.  See Monroe, 750 F.3d at 919 (deeming 

reconsideration time-barred because EPA did not put it in issue in the 2013 RFS).  

The proper avenue for Petitioners to seek a change to the point of obligation is in 

their pending challenges to EPA’s denial of their administrative petitions for 
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rulemaking to change the Point of Obligation Regulation, not through a challenge 

to the 2017 RFS.  Infra Argument Part V. 

ARGUMENT 

I. EPA PROPERLY ASSESSED AND SET THE BIOMASS-BASED 
DIESEL VOLUME FOR 2018    

The National Biodiesel Board (“NBB”), an industry group representing the 

biomass-based diesel production industry, challenges the 2018 biomass-based 

diesel applicable volume as too low.  This claim lacks merit.   

As required, EPA set the volume “based on” a “review of the 

implementation of the program” and an analysis of the six statutory factors, which 

include “the expected annual rate of future commercial production of renewable 

fuels, including advanced biofuels in each category” and the expected impacts of 

“renewable fuels” on the environment, energy security, infrastructure, the cost of 

transportation fuel, and “other” things such as jobs and food prices.  See 42 U.S.C. 

§ 7545(o)(2)(B)(ii)(I)–(VI); 81 Fed. Reg. at 89,798–99; “Final Statutory Factors 

Assessment for the 2018 Biomass Based Diesel (BBD) Applicable Volume,” EPA-

HQ-OAR-2016-0004-3708, at 1–11, JA___–___.  Considering the nested nature of 

the fuel types, EPA’s factors analysis necessarily accounted for the interaction of 

biomass-based diesel and other renewable fuel types.  See 42 U.S.C. 

§ 7545(o)(1)(B), (D), (E), (J), (o)(2)(B)(i)(I)–(IV). 
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As part of its review, EPA considered historical applicable biomass-based 

diesel volumes (800 million gallons in 2011; 1.0 billion gallons in 2012; 1.28 in 

2013; 1.63 in 2014; 1.73 in 2015; and 1.9 in 2016) compared to compliance data.  

See 81 Fed. Reg. at 89,751, 89,795 tbl. VI.B.1-1.  EPA’s review showed that, 

except for anomalous years,6 biomass-based diesel use has been higher in practice 

than annual biomass-based diesel requirements.  Id. at 89,751.  EPA determined 

that these higher volumes have been driven by the advanced biofuel requirements, 

which can also be satisfied with biomass-based diesel RINs.  Id. at 89,795 tbl. 

VI.B.1.  EPA principally concluded that the 2018 applicable volume for biomass-

based diesel was not likely to materially change production rates or concomitant 

renewable fuel impacts considered under the six factors.  Id. at 89,798.  Instead, as 

in past years, the 2018 advanced biofuel volume, when later finalized, would 

continue to drive overall biomass-based diesel production.7  Id. 

EPA also considered any change in production rates or impacts under the six 

factors that might potentially result from the applicable volume’s guarantee that a 

                                                 
6 EPA retroactively set applicable volumes for 2014 and 2015 equal to the actual 
volumes, and there was a temporary lapse in the biodiesel tax credit in 2012.  See 
81 Fed. Reg. at 89,795. 
7 EPA noted that the eventual 2018 advanced biofuel requirements would likely be 
higher than the 2017 requirements and that it had earlier estimated that 2.4 billion 
gallons of biomass-based diesel would likely be used to satisfy the 2017 
requirement.  81 Fed. Reg. at 34,812; 81 Fed. Reg. at 89,798 n.202. 
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certain amount of biomass-based diesel must be used as opposed to alternative 

types of advanced biofuel.  Id. at 89,798–99.  EPA determined that a higher or 

lower applicable volume could impact, if at all, biomass-based diesel production 

“on the margins, protecting to a lesser or greater degree [biomass-based diesel] 

from being outcompeted by other advanced biofuels.”  Id. at 89,799.  But EPA 

concluded that this marginal difference would have little impact on the various 

economic and environmental factors.  Id.; EPA-HQ-OAR-2016-0004-3708, at 3–

11, JA___–___.    

Based on this analysis, EPA reasonably set the 2018 biomass-based diesel 

volume at 2.1 billion gallons, continuing the trend of annually increasing volumes 

to support the biomass-based diesel industry while also “maintaining the incentive 

for . . . growth of other advanced biofuels” that have to compete with biomass-

based diesel.  81 Fed Reg. at 89,751.  This was well-supported, appropriate, and 

consistent with EPA’s approach to setting biomass-based diesel volumes in prior 

years.  NBB’s claims that EPA inappropriately considered the interaction between 

biomass-based diesel and advanced biofuel and that EPA did not meaningfully 

consider the statutory factors, see NBB Br. at 11–24, are wrong on both accounts. 
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A. EPA Appropriately Considered What It Learned in Its “Review 
of the Implementation of the Program” About How Biomass-
Based Diesel and Advanced Biofuel Interact 

 NBB argues that the requirement in 42 U.S.C. § 7545(o)(2)(B)(ii) that EPA 

base the volumes on review of “implementation of the program during calendar 

years specified in the tables” forecloses EPA from considering anything other than 

the statutory volumes for biomass-based diesel from 2009 through 2012.  See NBB 

Br. at 14–16.  According to NBB, EPA cannot consider advanced biofuel volumes 

at all, especially not the yet-to-be finalized 2018 advanced biofuel volume.  See id. 

at 13–16. 

 NBB is wrong.  Nothing in the Act requires EPA to consider biomass-based 

diesel in isolation.  EPA must consider “implementation of the program,” not 

simply implementation of biomass-based diesel volumes.  42 U.S.C. 

§ 7545(o)(2)(B)(ii).  “[T]the program” in the context of CAA Section 211(o) 

plainly means “the renewable fuel program,” a phrase which itself is used several 

times.  E.g., id. § 7545(o)(2)(A)(ii); see also Sierra Club v. EPA, 551 F.3d 1019, 

1027 (D.C. Cir. 2008) (statutory terms should be interpreted in light of their 

context).  The nested nature of the fuel types also indicates that Congress did not 

intend for EPA to somehow analyze “implementation” of the biomass-based diesel 

requirements, a subset of the advanced biofuel requirements, without taking into 

account how biomass-based diesel is impacted by advanced biofuel and vice versa.  
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Indeed, such a review might even ignore important aspects of the problem.  See 

State Farm, 463 U.S. at 43 (agencies must consider important aspects of the 

problem). 

 Nor is EPA required to exclude consideration of these interactions in the 

year 2018.  EPA has to conduct a review of program implementation and base 

volumes—for a period 14 months in the future—on that review and the six 

statutory factors.  42 U.S.C. § 7545(o)(2)(B)(ii).  The plain intent is that EPA must 

apply the lessons learned from its analysis to help set future standards.  Even if 

CAA Section 211(o)(2)(B)(ii) were to limit EPA’s review of the program to 

“calendar years specified in the [statutory] tables,” NBB Br. at 13, the tables 

specify volumes through 2022.  See 42 U.S.C. § 7545(o)(2)(B)(i)(I)–(III).  That the 

biomass-based diesel table ends in 2012 does not limit the review of “the program” 

to that date. 

Moreover, the six statutory factors demand the kind of review conducted 

here.  The third factor requires consideration of the “expected annual rate of future 

commercial production of renewable fuels, including advanced biofuels in each 

category (cellulosic biofuel and biomass-based diesel).”  Id. 

§ 7545(o)(2)(B)(ii)(III) (emphases added).  The remaining factors each call for 

consideration of impacts of “renewable fuels,” not solely one particular fuel.  

Compare id. § 7545(o)(2)(B)(i)(I)–(III), with id. § 7545(o)(7)(D)(i) (specifying 
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requirements for specific fuel types such as “advanced biofuels”), (o)(7)(E)(ii) 

(same).  The sixth factor requires analysis of the effects of renewable fuels on 

“other factors” such as job creation and food prices, broadly giving EPA discretion 

to assess impacts of renewable fuels on the program.  Id. § (o)(2)(B)(ii)(VI).  In 

short, the plain text supports EPA’s holistic analysis—not NBB’s microscopic 

focus on biomass-based diesel alone. 

NBB next argues that setting the biomass-based diesel volume in a way that 

incentivizes development of other advanced biofuels is contrary to the goals of the 

Act, which NBB identifies as “spurr[ing] development” of the domestic biofuel 

industry and requiring a floor for demand and certainty for investors.  See NBB Br. 

at 16–18. 

The Act indeed creates a floor for biomass-based diesel volumes, giving 

those investors some degree of certainty.  But that floor is 1.0 billion gallons.  42 

U.S.C. § 7545(o)(2)(B)(i)(IV), (ii), (v).  Beyond that, Congress did not assure any 

continually increasing volume.8  Instead, EPA has discretion to set appropriate 

biomass-based diesel volumes based on its analysis.  See id. § 7545(o)(2)(B)(ii).   

                                                 
8 Nor does anything in the biomass-based diesel waiver suggest that EPA must set 
the volume any higher, as NBB suggests.  See NBB Br. at 16–18.  Indeed, such 
waivers, which are permissible when market circumstances cause biomass-based 
diesel prices to significantly increase, might actually be avoided by applicable 
volumes that encourage competition.  42 U.S.C. § 7545(o)(7)(E). 
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Here, EPA reasonably set an absolute floor of 2.1 billion gallons—over 

twice the statutory floor and 100 million gallons higher than the 2017 floor.  81 

Fed. Reg. at 89,751 (setting “increasing [biomass-based diesel] applicable volume 

to provide a floor to support continued investment”).  Above 2.1 billion gallons, 

biomass-based diesel will have to compete with other types of advanced biofuel, 

which EPA appropriately determined would “maintain the incentive for 

development and growth in production of other advanced biofuels.”  Id.   If 

Congress had intended for biomass-based diesel requirements to thwart 

development and growth of other advanced biofuels, it would not have created 

either the broader category of advanced biofuels, of which biomass-based diesel is 

only a subset, or a floor for biomass-based diesel of only 1.0 billion gallons while 

statutory volumes of advanced biofuel continue to grow.  See 42 U.S.C. 

§ 7545(o)(2)(B)(i)(II)–(III) (statutory implied non-cellulosic advanced volumes 

rise from 1.5 billion gallons in 2012 to 5.0 billion gallons in 2022). 

NBB further contends that if EPA does not create an even higher guaranteed 

2018 market for biomass-based diesel, then no investment in biomass-based diesel 

will occur.  NBB Br. at 18–19.  When EPA later assesses whether to exercise its 

waiver authorities for 2018, NBB claims, advanced biofuel will be less available, 

forcing EPA to waive the advanced biofuel volume and stymie industry growth.  

See id. at 18.  The Act and EPA’s analysis undermine this “negative feedback 
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loop” scenario.  First, nothing in the Act obligates EPA to create a guaranteed 

market for biomass-based diesel higher than 1.0 billion gallons or to promote 

maximum growth of the biomass-based diesel market.  42 U.S.C. 

§ 7545(o)(2)(B)(i), (ii), (v); see also API, 706 F.3d at 429 (holding that not “every 

constitutive element of the RFS program should be understood to individually 

advance a technology-forcing agenda, at least where the text does not support such 

a reading” (internal citation omitted)).   

Second, NBB’s “negative feedback loop” scenario is not reflective of how 

these markets actually work in practice.  Experience demonstrates that biomass-

based diesel amounts over and above the annual biomass-based diesel 

requirements have been routinely introduced into commerce and used to satisfy the 

advanced biofuel requirements.  81 Fed. Reg. at 89,751.  EPA reasonably 

concluded in view of such experience that advanced biofuel requirements will 

continue to drive investment in the biomass-based diesel industry.9  Id.   

Finally, NBB proposes that EPA should instead set a higher biomass-based 

diesel volume and then later also increase the advanced biofuel volumes in 2018.  

                                                 
9 NBB attempts to support its challenge with a discussion of the 2018 RFS, see 
NBB Br. at 19, which is outside of the record for judicial review of this case.  Fla. 
Power & Light, 470 U.S. at 743–44 (judicial review based on record before 
agency).   
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See NBB Br. at 23.   This is at root a policy disagreement and not a basis to 

invalidate the Rule.   

In short, EPA appropriately balanced competing policies to set the volume in 

a way that would promote development of biomass-based diesel while leaving 

room for other types of advanced biofuels.  81 Fed. Reg. at 89,751.  This result 

supports the goals of the RFS program to incentivize growth of both biomass-

based diesel and other kinds of advanced biofuel and to enhance energy security.  

Id.   

B. EPA Reasonably Considered the Six Statutory Factors, Taking 
into Account Its Review of the RFS Program 

 NBB also claims that EPA did not consider the six statutory factors, which 

require consideration of production rates and the impacts of renewable fuels on the 

economy and environment.  See NBB Br. at 21–24; 42 U.S.C. 

§ 7545(o)(2)(B)(ii)(I)–(VI).  This is simply incorrect. 

 In a subsection entitled “Consideration of Statutory Factors for 2018,” EPA 

explained its factors analysis over multiple pages.  81 Fed. Reg. at 89,798–99; see 

also id. at 89,751.  As discussed above, EPA primarily concluded that production 

rates and impacts on the environment and economy would not materially change 

due to the applicable volume set here.  Id. at 89,798.  Instead, advanced biofuel 

requirements, when set the following year, would continue to drive overall 

biomass-based diesel production.  Id.  And EPA conducted an additional, 
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supplementary analysis.  As discussed in the Rule preamble and detailed in an 11-

page document,10 EPA considered any change in production rates or impacts on the 

environment and economy that could potentially result from setting a higher or 

lower floor for biomass-based diesel, assuming the floor could affect the degree to 

which biomass-based diesel is used in place of other advanced biofuels.  Id. at 

89,798–99; EPA-HQ-OAR-2016-0004-3708, at 2–11, JA___–___.   EPA 

concluded that such a change on either production rates or impacts, if any, would 

be marginal.  Id. at 89,798–99.  In other words, whether or not the applicable 

volume would affect production of biomass-based diesel verses other fuels, any 

concomitant changes in the impacts on the environment and economy would be 

small or non-existent.  Id. 

 NBB goes on to argue that EPA did not “meaningfully” consider the factors 

because the supplementary analysis is detailed in a docket memorandum rather 

than the Rule preamble.  See NBB Br. at 20.  But no principle of administrative 

law prevents EPA from using docket memoranda to show its work.  See, e.g., Nat’l 

Petrochemical & Refiners Ass’n v. EPA, 287 F.3d 1130, 1141 (D.C. Cir. 2002) 

                                                 
10 Contrary to NBB’s assertion, see NBB Br. at 20, EPA did include a final version 
of this analysis in the docket and as part of the final Rule.  EPA-HQ-OAR-2016-
0004-3708, at 1, JA___. 
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(memorandum to docket supported finding that EPA action was not arbitrary and 

capricious).   

NBB further claims that EPA did not “meaningfully” consider the factors 

because EPA concluded that changing the biomass-based diesel volume would not 

significantly change production rates or impacts.  See NBB Br. at 20.  But a 

finding that different applicable volumes would have no or minimal impact on the 

factors—for example, infrastructure or the cost of transportation fuel—does not 

mean that EPA did not meaningfully consider them.  See 42 U.S.C. 

§ 7545(o)(2)(B)(ii)(IV)–(V).  The Act requires EPA to analyze these impacts, not 

conclude that there will be impacts.  See id.  NBB points to no record evidence of 

impacts that demonstrate EPA was arbitrary or capricious to reach this conclusion.  

EPA’s analysis of the factors was not only meaningful, but extensive, reasonable, 

and supported.  And the Act does not specify how EPA must weigh the factors or 

require EPA to set the volume at any particular level.    

 NBB also claims the supplementary analysis was improper because EPA’s 

impacts analysis was based on the assumption that a higher or lower biomass-

based diesel volume could affect which advanced biofuels (biomass-based diesel 

versus other advanced biofuels) are used to satisfy the eventual 2018 advanced 

biofuel requirement.  See NBB Br. at 21–24.  According to NBB, EPA should 

instead have compared biomass-based diesel to petroleum fuel, which NBB 
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suggests (citing non-record material)11 would have shown that biomass-based 

diesel is superior.  See NBB Br. at 22–23.   

 Nothing in 42 U.S.C. § 7545(o)(2)(B)(ii), or in any other section, requires 

EPA to assess the six factors by comparing the fuel type in question to petroleum 

fuel.  Rather, the factors require a consideration of the expected rate of production 

of “renewable fuels” and impacts of “renewable fuels” on various aspects of the 

environment and economy.  Id. § 7545(o)(2)(B)(ii)(I)–(VI).  EPA appropriately 

considered any change in production rates or impacts that would actually result 

from various applicable volumes of biomass-based diesel, including any impacts 

arising out of the interactions between the nested fuel types.  See, e.g., EPA-HQ-

OAR-2016-0004-3708, at 7, JA___ (energy security could increase due to greater 

diversity of renewable fuel types).  And EPA specifically considered how different 

biomass-based diesel volumes would affect use of petroleum fuel, concluding that 

the applicable volume set here would not change production rates of biomass-

based diesel.  81 Fed. Reg. at 89,798, 89,751.  In other words, EPA reasonably 

concluded that the total use of renewable fuel (i.e., as opposed to petroleum fuel) 

                                                 
11 The Court should exclude consideration of the non-record, NBB-authored 
document.  See Fla. Power & Light, 470 U.S. at 743–44.  The Court should further 
decline to entertain the arguments in NBB’s footnote 4, raising a challenge to the 
2018 RFS, which had not been issued at the time of the 2017 RFS under review 
and which is not here before this Court.  See NBB Br. at 23 n.4.   
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would not be affected by the applicable volume set here.  EPA’s 2018 biomass-

based diesel volume should be upheld. 

II. THIS COURT PREVIOUSLY UPHELD EPA’S CELLULOSIC 
BIOFUEL PROJECTION METHODOLOGY, AND EPA 
REASONABLY APPLIED IT HERE 

As many of these same petitioners argued in their challenges to the 2014–16 

RFS, Obligated Party Petitioners12 claim that EPA overestimated cellulosic biofuel 

production for 2017.  See OPP Br. at 40–48; see also ACE, 864 F.3d at 727–30.  

This claim fails, as it did in ACE. 

A.  EPA’s Projection Methodology Has Been Approved by This 
Court and Tested by EPA for Reasonable Accuracy 

In the program’s early years, slow progress in the cellulosic biofuel industry 

inhibited EPA’s ability to accurately project cellulosic production.  See, e.g., 80 

Fed. Reg. at 77,428 (noting in 2015 that industry was transitioning from research 

and pilot facilities to commercial-scale development).  But the industry has 

changed dramatically in recent years, providing a wealth of new data.   

Cellulosic RIN production has increased substantially each year since 2013, 

as RINs generated for fuels derived from biogas have driven the market.  81 Fed. 

Reg. at 89,750; see also 79 Fed. Reg. 42,128, 42,160 (July 18, 2014).  In 2012, 

                                                 
12 Arguments II through V refer to this group as “Obligated Party Petitioners” or, 
simply, “Petitioners.”  The term includes Petitioners in Case Nos. 17-1044, 17-
1045, 17-1047, 17-1049, and 17-1051. 
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only 22,000 cellulosic RINs were generated.  78 Fed. Reg. 49,794, 49,802 (Aug. 

15, 2013).  By 2013, the number increased to 810,185.  79 Fed. Reg. 25,025, 

25,026 (May 2, 2014).  In 2014, cellulosic RIN generation increased to 33 million.  

EPA-HQ-OAR-2016-0004-3726, at 2, JA___.  Cellulosic biofuel from biogas 

reached 140 million RINs in 2015, a record level.  EPA-HQ-OAR-2016-0004-

0004, at 1, JA___.  And 127 million cellulosic RINs were generated in the first 

nine months of 2016, alone.  EPA-HQ-OAR-2016-0004-3687, at 2 tbl. 2, JA___.   

In the 2014–16 RFS, EPA took advantage of the new data by developing a 

new methodology for projecting cellulosic biofuel production, which it used to 

project production for the last three months of 2015 and for all of 2016.13  80 Fed. 

Reg. at 77,502–09.  In ACE, this Court expressly approved EPA’s new method, 

holding that it reflects a neutral purpose that does not “tilt” projections toward over 

or underestimation and is reasonable.  ACE, 864 F.3d at 727–30.   

Here, EPA used the very same projection methodology.  See 81 Fed. Reg. at 

89,756 (“The approach is the same as the approach adopted in establishing the 

required volume of cellulosic biofuel in 2016.”).  But first, EPA assessed the 

continued appropriateness of this methodology by confirming the reasonable 

accuracy of its projections.  See generally EPA-HQ-OAR-2016-0004-3687, at 1–4, 

                                                 
13 For 2014 and the first nine months of 2015, which had already passed, EPA set 
the volumes equal to actual production.  80 Fed. Reg. at 77,501–07. 
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JA___–___ (“Assessment of the Accuracy of Cellulosic Biofuel Production 

Projections in 2015 and 2016”).  EPA determined that for the final three months of 

2015, its methodology had underestimated cellulosic biofuel production by about 

18 million gallons.  Id. at 1–2.  EPA assessed the accuracy of 2016 projections 

based on cellulosic RIN generation for the first nine months of that year, the only 

data available at the time of the Rule, and an analysis of expected production for 

the remaining three months of 2016.  Id. at 2–3 (analyzing the reasons for end-of-

year uptick in 2015 and reasoning that a similar or greater end-of-year uptick 

would likely occur in 2016).  EPA thus determined that for 2016, its methodology 

may have somewhat overestimated production. 

EPA concluded that its new method had “resulted in reasonably accurate 

projections in these years,” was not inherently biased, and “is appropriate for use in 

2017.”  Id. at 4.  EPA lacked “sufficient information at th[at] time to adjust the 

methodology in a way that would reasonably be expected to improve the overall 

accuracy of the results.”  Id.; 81 Fed. Reg. at 89,758.  Accordingly, EPA 

reasonably elected to use the same method for another year. 

Using this methodology, EPA first reviewed several dozen cellulosic biofuel 

production facilities and narrowed its analysis to those facilities most likely to 

generate RINs in 2017.  81 Fed. Reg. at 89,756.  EPA next reviewed a range of 

data to develop facility-specific potential production ranges; grouped facilities 
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based on production history and risk; calculated aggregate low- and high-end 

ranges for each group; and selected a “percentile” within the aggregate ranges that 

best represented likely production volumes for each group.  Id. at 89,750, 89,756–

60.  The resulting volumes for each group were summed to derive the overall 

cellulosic biofuel projection.  Id. 

EPA’s reliance on the same methodology approved in ACE was not arbitrary 

or capricious.  The Act requires EPA to predict the future, a notoriously difficult 

thing to do.  See 42 U.S.C. § 7545(o)(7)(D)(i), (o)(3)(B).  EPA must make its best 

technical judgment in view of the data before it and acknowledge uncertainties.14  

EPA did that here, using a method updated over time as it has developed more 

expertise and accumulated data.  Not only is there no basis for deviating from the 

“extreme degree of deference” required for evaluations of “data within [the 

agency’s] technical expertise,” Miss. Comm’n on Envtl. Quality, 790 F.3d at 150, 

but a heightened deference is warranted here because EPA’s task is predictive in 

nature.  See Rural Cellular Ass’n v. FCC, 588 F.3d 1095, 1105, 1108 (D.C. Cir. 

2009) (instructing that review is “particularly deferential in matters implicating 

                                                 
14 The Act also provides compliance safety valves that account for risk of 
overprediction, such as “carryover” deficits, 42 U.S.C. § 7545(o)(5)(A)–(D); 40 
C.F.R. § 80.1427(a)(1), (5), small refinery exemptions, 42 U.S.C. 
§ 7545(o)(9)(B)(i), and general waivers on the basis of inadequate domestic supply 
or severe economic harm, id. § 7545(o)(7)(A). 
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predictive judgments,” requiring only that “the agency acknowledge factual 

uncertainties and identify the considerations it found persuasive”).   

B.  Petitioners Have Not Identified Any Errors in EPA’s 
Methodology 

Petitioners’ assorted challenges to EPA’s projection methodology, many of 

which were considered and rejected in ACE, all lack merit.  See OPP Br. at 43–48. 

To begin, Petitioners claim that the Court should disregard the required 

standard of review because EPA “[c]hronically [o]verestimates” cellulosic biofuel 

production, relying on their highly misleading chart purporting to show EPA’s 

projection success rate.  See OPP Br. at 40–43.  But this chart presents an 

inaccurate and incomplete history by including years that pre-date EPA’s 

revamped methodology and skipping 2015 data not favorable to Petitioners’ 

argument.15  See id. at 42.  It also relies in part on non-record information not 

properly before the Court; at the time of the Rule, cellulosic RIN production data 

for the entirety of 2016 was not available.  See EPA-HQ-OAR-2016-0004-3687, at 

                                                 
15 Petitioners’ chart is misleading in other ways as well.  EPA did not “abandon[] 
its methodology for 2014 and 2015,” OPP Br. at 42, because the methodology EPA 
used for the last three months of 2015 is the same as the methodology used in the 
2017 RFS.  And while EPA’s projections in 2011, 2012, and 2013 were inaccurate, 
they were based on a different methodology, and the cellulosic RIN requirements 
for those years were later revoked or reduced.  See 80 Fed. Reg. at 77,509 
(rescinding 2011 cellulosic volume); 79 Fed. Reg. at 25,025–26 (changing 2013 
volume); 78 Fed. Reg. at 49,798 (eliminating 2012 volume). 
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2, JA___; 42 U.S.C. § 7607(d)(3)(A), (7)(A) (record for judicial review “shall 

consist exclusively” of data before EPA). 

Petitioners’ claim that EPA has acted “without course correction” is simply 

wrong.  See OPP Br. at 41.  EPA revamped its methodology in the 2014–16 RFS 

and then tested it for reasonable accuracy.  See EPA-HQ-OAR-2016-0004-3687, at 

3, JA___; see also API, 706 F.3d at 478–80 (holding that EPA’s prior methodology 

was flawed); ACE, 864 F.3d at 727–30 (upholding EPA’s revamped methodology 

used here).  Of the two periods in which EPA has used this new method, one 

estimate was low and the other potentially high, leading to EPA’s reasonable 

decision to use it again here.  See EPA-HQ-OAR-2016-0004-3687, at 3, JA___.     

Petitioners contend that EPA erred because the estimates it received from 

EIA did not address cellulosic biofuel derived from biogas, suggesting either that 

EPA is at fault for the content of an estimate prepared by another agency or that 

EPA should limit its projection to liquid cellulosic biofuel simply because EIA did 

so.  See OPP Br. at 43–44.  These arguments are foreclosed by API, which requires 

EPA to predict “what will actually happen” and permits deviation from the EIA 

estimate where appropriate.  706 F.3d at 478–79 (“Congress didn’t contemplate 

slavish adherence by EPA to the EIA estimate.”).  They are even more directly 

foreclosed by ACE, where this Court upheld EPA’s deviation from an EIA estimate 

because it “did not contain figures for [cellulosic biofuel derived from biogas] 
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production—production that accounts for the vast majority of cellulosic biofuel.”  

864 F.3d at 729.  Here, too, the EIA estimate did not account for expected 

production from a large swath of sources, including cellulosic biofuel derived from 

biogas and cellulosic home heating oil and imported cellulosic biofuel.  81 Fed. 

Reg. at 89,758.  As in ACE, EPA appropriately conducted its own analysis and 

deviated from EIA’s estimate where its own information showed that the EIA 

estimate did not account for all sources and was therefore an underestimation. 

Petitioners next claim that EPA erred by considering information from the 

biogas industry, which they suggest is biased, without disclosing the companies’ 

confidential business information.  See OPP Br. at 45.  But EPA disclosed 

information on the biogas industry in the aggregate; it withheld only company-

specific information that EPA is obligated to withhold as confidential information.  

See EPA-HQ-OAR-2016-0004-3711, at 2, 4–6 tbls. 1, 3, 4, 5, 6 (disclosing 

aggregate data but withholding company-specific confidential business 

information), JA___, ___–___; EPA-HQ-OAR-2016-0004-3687, at 2 tbl. 2 

(disclosing aggregate cellulosic RIN data), JA___; see also 42 U.S.C. § 7542(c) 

(requiring EPA to protect the confidentiality of trade secrets); 40 C.F.R. § 2.211(b) 

(similar).  It is also well-settled that EPA can consider company-provided 

information.  ACE, 864 F.3d at 728 (rejecting claim based on use of company’s 

own forecasts); API, 706 F.3d at 477–78 (producers are an “almost inevitable 
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source of information”).  Most important, EPA did not simply accept data from the 

biogas industry as true; it considered it in light of its own judgment and 

knowledge.  See e.g., EPA-HQ-OAR-2016-0004-3711, at 4–5 (“To verify the 

reasonableness of these projections, EPA compared the projected volume from 

each registered facility to the registered capacity of that facility.”), JA___–___.  

Petitioners do not cite any record information that EPA failed to consider.  They 

merely state that the biogas industry discounts the possibility of failure, OPP Br. at 

45, a concern that EPA accounted for with its method of aggregating data and 

selecting a percentile that best represents likely production based on risks 

associated with each group. 

Petitioners further claim that EPA’s methodology is flawed because EPA set 

the low-end of individual facilities’ ranges at the level of the facilities’ production 

in the past 12 months; according to Petitioners, companies might cease producing 

cellulosic biofuel.  Id. at 46.  But this Court in ACE upheld this very aspect of 

EPA’s methodology.  ACE, 864 F.3d at 728.  Petitioners also overlook that the rest 

of EPA’s methodology accounts for industry risk.  Before analyzing individual 

facilities, EPA had already narrowed its consideration to facilities likely to 

continue production, and any uncertainties are further offset by EPA’s aggregation 

and percentile steps in the methodology.  See 81 Fed. Reg. at 89,756.  And EPA’s 

analysis of this record showed that a deviation was not necessary here because the 
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facilities included were not likely to produce significantly less than in the previous 

12 months.  EPA-HQ-OAR-2016-0004-3753, at 444, JA___.   EPA explained it 

would use a lower low-end of the range in instances where shutdown was more 

likely, but here, the risk of a facility producing less than it did in the previous 12 

months “[wa]s off-set by the possibility that a facility not included in [EPA’s] 

projection will produce cellulosic biofuel in 2017.”  Id.   Any uncertainty in this 

narrow element of EPA’s methodology does not indicate that EPA’s entire 

methodology, which accounts for uncertainty, is flawed. 

Petitioners’ claim that EPA’s methodology is not outcome-neutral simply 

because EPA’s 2017 projection is 35% higher than its 2016 projection also misses 

the mark.16  See OPP Br. at 47.  EPA appropriately projected a higher production 

level in 2017 than in 2016, reasonably considering that the cellulosic industry is 

quickly growing.  Compare EPA-HQ-OAR-2016-0004-3726, at 2 (33 million 

cellulosic RINs in 2014), JA___, with EPA-HQ-OAR-2016-0004-3728, at 2 (140 

                                                 
16 Petitioners lament that they will have to spend “tens of millions of dollars” on 
cellulosic waiver credits.  See OPP Br. at 48.  EPA issues cellulosic waiver credits, 
which can be used in place of cellulosic RINs, whenever EPA uses the cellulosic 
waiver, providing compliance flexibility.  See 42 U.S.C. § 7545(o)(7)(D)(ii).  Any 
additional cost of using waiver credits over cellulosic RINs is likely far less than 
Petitioners imply, and would be the difference between (a) a cellulosic RIN, versus 
(b) a waiver credit plus an advanced biofuel RIN.  See, e.g., EPA-HQ-OAR-2016-
0004-3718, at 7, JA___; 81 Fed. Reg. at 89,756 n.32 (2016 cellulosic waiver credit 
($1.33) plus 2016 advanced biofuel RIN ($0.84) was only $0.33 more than 2016 
cellulosic RIN alone ($1.84)). 
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million cellulosic RINs in 2015), JA___.  Disregarding these upward trends would 

be inconsistent with API, 706 F.3d at 478–80. 

In short, the Court should defer to EPA’s reasonable technical and predictive 

judgments.  Miss. Comm’n on Envtl. Quality, 790 F.3d at 150; Rural Cellular 

Ass’n, 588 F.3d at 1105, 1108. 

III. EPA REASONABLY USED THE CELLULOSIC WAIVER TO 
PARTIALLY LOWER THE 2017 APPLICABLE VOLUME OF 
ADVANCED BIOFUEL 

Obligated Party Petitioners next claim that EPA’s discretionary use of the 

cellulosic waiver to lower the advanced biofuel volume was inadequate and that 

EPA should have lowered these volumes even more.  OPP Br. at 48–52. 

For any year that EPA reduces the cellulosic biofuel volume, EPA may also 

waive “the applicable volume of renewable fuel and advanced biofuels 

requirement . . . by the same or a lesser volume.”  42 U.S.C. § 7545(o)(7)(D)(i).  

EPA “enjoys broad discretion regarding whether and in what circumstances to 

reduce the advanced biofuel and total renewable fuel volumes under the cellulosic 

biofuel waiver provision.”  Monroe, 750 F.3d at 915; ACE, 864 F.3d at 733 

(Congress placed “only one limitation on EPA’s cellulosic waiver authority”).  

EPA’s past considerations of “reasonably attainable” volumes of advanced biofuel 

and the “ability of” these fuels to be consumed, taking into account constraints in 
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the markets, have been upheld.  Monroe, 750 F.3d at 916; ACE, 864 F.3d at 735.  

Likewise, here, EPA’s use of the cellulosic waiver should be upheld.   

Petitioners contend that EPA abused its discretion by not “provid[ing] a 

reasoned basis” for exercising the waiver “to a lesser volume” for advanced 

biofuel.  OPP Br. at 48–52.  But the record demonstrates that EPA’s judgments 

were thorough and well-founded. 

A. EPA Reasonably Exercised Its Discretion to Lower the Advanced 
Biofuel Volume to a Reasonably Attainable and Appropriate 
Level 

Because EPA lowered the 2017 volume of cellulosic biofuel by 5.189 billion 

gallons, EPA could have reduced the 2017 volume of advanced biofuel by up to 

that amount.  81 Fed. Reg. at 89,762 & tbl. IV.A-1.  Using the same standard 

upheld in ACE, 864 F.3d at 735, EPA investigated the “reasonably attainable” 

volumes of advanced biofuel available in 2017, considering production and import 

capacity, the ability of the standards to drive the market, feedstock availability, and 

other considerations.  Id. at 89,762.  EPA “determined that such volumes are 

higher than the lowest permissible volumes” under the cellulosic waiver authority 

and that it was appropriate to require these higher volumes to achieve greenhouse 

gas and energy security benefits; accordingly it did not reduce the advanced 

biofuel statutory target by the full amount permitted.  Id. at 89,762.   
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Specifically, EPA considered three categories of advanced biofuel:  

advanced ethanol, advanced biodiesel and renewable diesel, and other advanced 

non-cellulosic biofuels.  Id. at 89,761–73.  For advanced ethanol, EPA noted that 

the primary form of ethanol that qualifies as an advanced biofuel is imported 

sugarcane ethanol and, based on past imports ranging from 55 to 680 million 

gallons, judged that the same 200 million-gallon volume of sugarcane ethanol used 

for 2016 was reasonably attainable.  Id. at 89,763–65.  To calculate advanced 

biodiesel and renewable diesel, EPA explained that it did not expect constraints 

other than feedstocks to limit the use of advanced biodiesel and renewable diesel—

as opposed to non-advanced—and projected that a 2.4-billion-gallon volume of 

advanced biodiesel and renewable diesel was reasonably attainable, an increase of 

300 million gallons from the 2016 volume.  Id. at 89,765–70.  Finally, EPA 

estimated that a modest 50 million gallons of “other” advanced biofuel was 

reasonably attainable in 2017.  Id. at 89,771. 

Adding these three numbers to the 311 million gallons of cellulosic biofuels, 

and adjusting for the higher RIN value for biodiesel and renewable diesel, EPA 

determined that the reasonably attainable and appropriate volume of advanced 

biofuel in 2017 is 4.28 billion ethanol-equivalent gallons and lowered the volume 

accordingly.  Id. at 89,771–72.  This represents a 4.72-billion-gallon reduction 

from the statutory target of 9.0 billion gallons for advanced biofuel, and is 470 
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million gallons less than the 5.19-billion-gallon maximum reduction authorized 

under the cellulosic waiver provision.  The result was that EPA used its cellulosic 

waiver authority to partially fill the gap created by the shortfall in cellulosic 

biofuel.  Id. at 89,752, 89,762; Monroe, 750 F.3d at 916.   

B. EPA Reasonably Exercised Its Technical Judgment in Setting the 
2017 Advanced Biofuel Volume 

Petitioners advance four methodological challenges to EPA’s process.  First, 

Petitioners challenge EPA’s decision to set the advanced biofuel volume for 2017 

at 4.28 billion gallons merely because it exceeds the implied statutory volume of 

3.5 billion gallons for non-cellulosic advanced biofuel.17  OPP Br. at 50.  But even 

if EPA had lowered the statutory advanced biofuel volume by the full amount 

permissible under the cellulosic waiver (5.189 billion gallons), the resulting 

volume would have been 3.811 billion gallons, still well above the implied 

statutory volume.  See 42 U.S.C. § 7545(o)(2)(B)(i)(II)–(III).  The cellulosic 

waiver allows, and Congress plainly intended, for a possible outcome where the 

non-cellulosic advanced biofuel volume is higher than the implied statutory 

volume.  And EPA did not “depart” from congressional intent by noting in a 

comment-response that the non-cellulosic advanced biofuel volume was lower than 

                                                 
17 The statute requires at least 9.0 billion gallons in advanced biofuel in 2017, of 
which at least 5.5 billion gallons must be derived from cellulosic biofuel, meaning 
that the implied statutory target for non-cellulosic advanced biofuel for 2017 is 3.5 
billion gallons.  42 U.S.C. § 7545(o)(2)(B)(i)(II)–(III). 
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the implied 2022 statutory volume.  See OPP Br. at 50.  Rather, EPA reasonably 

found that “it is appropriate to allow non-cellulosic advanced biofuels to partially 

backfill for missing cellulosic volumes in light of the associated [greenhouse gas] 

and energy security benefits.”18  EPA-HQ-OAR-2016-0004-3753, at 214, JA___.  

EPA’s 2017 advanced biofuel standard is entirely consistent with the Act.         

Second, Petitioners challenge EPA’s estimate of imported sugarcane 

ethanol.  OPP Br. at 50–51.  In ACE, the biofuel industry petitioners unsuccessfully 

argued that 200 million gallons for 2016 was too low, 864 F.3d at 736; here, 

Obligated Party Petitioners argue that the same estimate for 2017 is too high, OPP 

Br. at 51.  Petitioners contend that EPA should have based its estimates on 

comparatively low sugarcane import levels in 2014 to 2016.  See OPP Br. at 50–

51;19 81 Fed. Reg. at 89,765.  But, as noted in the Rule, EPA had the same or 

similar information when making the 2016 projection previously upheld in ACE.  

                                                 
18 Petitioners omit the context of EPA’s response, which was stakeholder 
“concern[] that the proposed standards would allow food-based advanced biofuels 
to backfill some of the shortfall in cellulosic biofuel.”  EPA-HQ-OAR-2016-0004-
3753, at 213, JA___.  EPA concluded that “marginally accelerating the statutory 
schedule for deployment of non-cellulosic advanced biofuels will [not likely] have 
a meaningful impact on food availability.”  Id. at 214, JA___.   
19 Petitioners take issue with EPA’s discussion of likely domestically-produced 
volumes of advanced ethanol for 2017 in response to comments that its proposed 
import estimate was too high, OPP Br. at 51, but this contextual discussion played 
no role in EPA’s import estimate in the Rule.  See EPA-HQ-OAR-2016-0004-
3753, at 190, JA___. 
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81 Fed. Reg. at 89,764.  Taking a broader view of historic ranges—including a 

high of 435 million gallons in 2013—and other factors, EPA exercised its 

judgment to determine that 200 million gallons of sugarcane ethanol was a 

“reasonable intermediate point” and would be reasonably attainable.  Id. at 89,765; 

see ACE, 864 F.3d at 736 (upholding nearly identical analysis as “reasonable and 

reasonably explained”) (internal quotation marks omitted).  As in ACE, EPA’s 

projection should be upheld.      

Third, Petitioners posit that, in setting the advanced biofuel volume, EPA 

did not “adequately account for the E10 blendwall”20 and the possibility that 

sugarcane ethanol volumes will displace domestic corn ethanol.  OPP Br. at 52.  

This argument lacks merit.  EPA thoroughly demonstrated different scenarios in 

which the E10 blendwall and other constraints could influence how the market 

might achieve the total renewable fuel standard, including variation in the levels of 

sugarcane ethanol imports from zero to 800 million gallons.  81 Fed. Reg. at 

89,791.  Petitioners identify no specific error in EPA’s analysis of the blendwall.  

Likewise, EPA reasonably “disagree[d] with the view that imports of sugarcane 

ethanol will necessarily displace corn-ethanol” because the 2017 “volume 

                                                 
20 The ‘‘E10 blendwall’’ represents the volume of ethanol that can be consumed 
domestically if all gasoline contains 10% ethanol and there are no higher-level 
ethanol blends consumed.  81 Fed. Reg. at 89,748. 
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requirements will create opportunities for increases in the total volume of ethanol 

used in the U.S. in comparison to 2016.”  EPA-HQ-OAR-2016-0004-3753, at 190 

(emphasis added), JA___.  In other words, the 2017 RFS creates “opportunities for 

both imports of sugarcane ethanol and domestically produced corn-ethanol.”  Id. 

(emphasis added).   

Finally, Petitioners broadly contend that, when analyzing advanced 

biodiesel, EPA focused “solely” on the availability of qualifying feedstocks and 

disregarded whether infrastructure constraints would prevent the estimated volume 

from being consumed in U.S. transportation fuel.  OPP Br. at 52.  EPA correctly 

demonstrated that this argument contradicts the reality of the market and the 

structure of the RFS program.  Because advanced biodiesel is a nested subset of 

fuel within the total renewable fuel category, which includes both advanced and 

non-advanced biodiesel and renewable diesel, EPA performed a robust analysis on 

potential constraints in two separate parts of the Rule preamble.   

When analyzing advanced biodiesel and renewable diesel, EPA explained 

that, because most other constraints would result in limits to non-advanced 

biodiesel and renewable fuel, “the primary constraint” associated with increasing 

volume of advanced is the availability of feedstock.  81 Fed. Reg. at 89,761–65.  

The Agency noted that, while advanced biodiesel and renewable diesel volumes 

higher than 2.4 billion gallons could possibly be achieved, such volumes would 
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lead to advanced feedstock substitution from other uses or foreign renewable fuel 

diversion to the United States, and declined to risk such results.  Id. 89,769–70.   

In EPA’s discussion of other potential constraints for total biodiesel and 

renewable diesel, EPA identified potential limiting factors relating to the volume 

of all forms of such fuels, including “production and import capacity, and the 

ability to distribute, sell, and use increasing volumes of biodiesel and renewable 

diesel.”  Id. at 89,765–81.  EPA analyzed each of these factors in separate 

subheadings (e.g., “Biodiesel and Renewable Diesel Infrastructure Capacity”), 

providing robust analyses and addressing comments.  Id. at 89,781–90.  EPA 

performed considerable analysis of infrastructure capacity, noting that large 

retailers, such as truck stops, had begun selling higher volumes of biodiesel in 

recent years and had “expressed an intention to expand” sales going forward.  Id. at 

89,785.   

In short, EPA’s thorough assessment of reasonably attainable volumes of 

advanced biofuels provides a more than adequate explanation of EPA’s decision.  

EPA considered all of the data and issues raised, and on that basis articulated a 

“rational connection between the facts found and the choice made.”  State Farm, 

463 U.S. at 43 (internal quotation marks omitted).   
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IV. EPA’S USE OF THE CELLULOSIC WAIVER TO REDUCE THE 
2017 TOTAL RENEWABLE FUEL VOLUME BY AN AMOUNT 
EQUAL TO THE REDUCTION FOR ADVANCED BIOFUEL WAS 
REASONABLE 

The Court need not consider the merits of Obligated Party Petitioners’ 

challenge to the applicable volume for total renewable fuel of 19.28 billion gallons, 

and even if the Court reaches these arguments, EPA’s technical analysis should be 

upheld as reasonable.  Petitioners argue that EPA’s methodology in its technical 

analysis for total renewable fuel was flawed, and then extrapolate that EPA should 

have used the cellulosic waiver to further lower the total renewable volume beyond 

the amount that EPA lowered the advanced biofuel volume.  OPP Br. at 49, 53–63.  

But Petitioners have not challenged, either in their brief or comments, EPA’s well-

established interpretation of the cellulosic waiver authority as calling for equal 

reductions for advanced biofuel and total renewable fuel volumes under the 

cellulosic waiver, which was the primary basis for the equal reductions here.  

Accordingly, any challenge to EPA’s controlling interpretation has been waived, 

and this waiver undermines their argument for further reductions.   

To the extent Petitioners contend that EPA should have provided a further 

reduction of the total renewable fuel volume under the general waiver authority 

due to objections to EPA’s demand-side analysis of ethanol fuel use, ACE bars 

such an argument.  And even if the Court reaches EPA’s technical analysis of the 

availability of conventional fuel types in determining whether a 19.28-billion-
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gallon requirement for total renewable fuel would be reasonably attainable, many 

of Petitioners’ specific arguments are barred since they were not first raised to 

EPA, Mexichem Specialty Resins, Inc. v. EPA, 787 F.3d 544, 553 (D.C. Cir. 2015), 

and, in any event, EPA’s technical analysis was robust, thorough, and reasonable.  

Miss. Comm’n on Envtl. Quality, 790 F.3d at 150.        

A. Petitioners Waived Any Challenge to EPA’s Well-Established 
Statutory Interpretation to Reduce the Total Renewable Fuel 
Volume by an Amount Equal to the Reduction for Advanced 
Biofuel 

Petitioners’ challenge to EPA’s use of the cellulosic waiver to lower the total 

renewable fuel volume by the same amount as the reduction for advanced biofuel 

is defective because it overlooks and fails to apply EPA’s longstanding, reasonable 

interpretation of its cellulosic waiver authority.  Petitioners cannot make an end run 

around EPA’s application of its cellulosic waiver interpretation merely because 

they believe that the total renewable volume should be lower.   

Consistent with its “broad discretion” under the cellulosic waiver, Monroe, 

750 F.3d at 915; ACE, 864 F.3d at 733, EPA has long viewed 42 U.S.C. 

§ 7545(o)(7)(D)(i) as being “best interpreted and implemented to provide for equal 

reductions in advanced biofuel and total renewable fuel” because “this approach is 

consistent with the statutory language and best effectuates the objectives of the 

statute.”  81 Fed. Reg. at 89,753, 89,773; see also, e.g., ACE, 864 F.3d at 732, n.11 

(recognizing EPA’s interpretation); 2017 RFS Proposal, 81 Fed. Reg. at 34,785; 
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2014–16 RFS Rule, 80 Fed. Reg. at 77,433; 2013 RFS, 78 Fed. Reg. at 49,809–10; 

“Regulation of Fuels and Fuel Additives: Changes to Renewable Fuel Standard 

Program,” 74 Fed. Reg. 24,904, 24,914–15 (May 26, 2009).21  This interpretation 

stems from the Act’s environmental objectives that favor the use of advanced 

biofuels over non-advanced biofuels and congressional objectives reflected in 

statutory volume tables, which increase advanced biofuel volumes from 5.5 billion 

gallons to 21 billion gallons from 2015 through 2022 while implied conventional 

renewable fuel volumes remain at 15 billion gallons during the same period.  81 

Fed. Reg. at 89,752–53.  EPA’s interpretation recognizes that, while there may be 

instances where it would be appropriate to use reasonably attainable volumes of 

advanced biofuel to fill the gap left by the shortfall in cellulosic biofuel, it would 

not “be appropriate for the gap in the availability of cellulosic biofuel to be filled 

with non-advanced biofuel” that is less environmentally beneficial than advanced 

biofuels.  Id. at 89,752.  Where EPA has invoked or even discussed the cellulosic 

waiver, it has always posited that the total renewable volume should be reduced by 

                                                 
21 Because EPA’s statutory interpretation of its cellulosic waiver authority has been 
considered in notice-and-comment rulemaking multiple times, it is entitled to 
Chevron deference.  United States v. Mead Corp., 533 U.S. 218, 230–31 (2001).  
To the extent the Court considers EPA’s unchallenged statutory interpretation, it is 
grounded in the statute and well-reasoned.  See, e.g., 2013 RFS, 78 Fed. Reg. at 
49,810 (“[I]t will best reflect the goals and objectives of the Act for the advanced 
biofuel and total renewable fuel volumes to both be reduced by the same amount, 
maintaining the volume relationship between the two renewable fuel categories.”). 
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the same amount as advanced biofuel, just as in the 2017 RFS.  Id. at 89,752–53, 

89,773.  While this well-established interpretation is set out in multiple 

rulemakings, no petitioner has ever judicially challenged it.  See Nat. Res. Def. 

Council v. EPA, 25 F.3d 1063, 1073 (D.C. Cir. 1994) (“An agency seldom acts 

arbitrarily when it acts in conformity with its unchallenged rules.”).     

Attempting to bypass EPA’s basis for lowering the total renewable volume 

by the same amount as the reduction in advanced, Petitioners do not actually 

challenge EPA’s interpretation of the cellulosic waiver provision and instead 

criticize EPA’s technical analysis of whether the resulting volume is reasonably 

attainable.  Their mere acknowledgement of EPA’s method, see OPP Br. at 49, 63, 

is insufficient to preserve a challenge to EPA’s interpretation of the cellulosic 

waiver, which was the primary basis for its reasonable decision in accordance with 

that interpretation in the 2017 RFS.22  City of Waukesha v. EPA, 320 F.3d 228, 250 

n.22 (D.C. Cir. 2003) (finding waiver where “argument was raised in the opening 

brief only summarily, without explanation or reasoning”).  And their challenge to 

EPA’s technical analysis puts the cart before the horse—they cannot simply ignore 

EPA’s basis for choosing 19.28 billion gallons as the volume it would assess for 

                                                 
22 Petitioners also did not submit comments in the rulemaking process for the 2017 
RFS challenging EPA’s interpretation, so even if they had articulated a proper 
challenge in their brief, they failed to preserve the argument for their petition for 
review.  Mexichem, 787 F.3d at 553. 
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reasonable attainability.  Petitioners’ failure to address this critical element 

undermines their challenge to EPA’s technical analysis for the total renewable fuel 

volume.      

B. ACE Resolves Petitioners’ Challenge to EPA’s Technical Analysis 
of Demand for E0 and Conventional Renewable Fuels 

To the extent that Petitioners’ critique, OPP Br. at 52–63, of EPA’s technical 

analysis pertains to the Agency’s decision not to invoke the general waiver to 

further lower the total renewable fuel volume due to an inadequate domestic 

supply, ACE resolves any such challenge because all of Petitioners’ technical 

arguments relate to EPA’s assessments of demand for E0 (gasoline without ethanol 

content) and demand-side constraints associated with the use of conventional 

renewable fuels.  See 81 Fed. Reg. at 89,774.  

In ACE, this Court held that, in considering whether to invoke the general 

waiver, “[t]he ‘inadequate domestic supply’ provision does not authorize EPA to 

consider demand-side factors affecting the demand for renewable fuel.”  864 F.3d 

at 710; id. at 709 (listing factors such as “constraints on the infrastructure needed 

to distribute fuel from blenders to gas stations or the number of retail outlets that 

offer renewable fuel blends”).  The Court accordingly deemed a challenge to the 

2016 total renewable fuel requirement based on EPA’s assessment “of the demand 

for E85 fuel” to be moot.  Id. at 713 n.2.       
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All of Petitioners’ technical arguments for E0 and conventional renewable 

fuels relate to “demand factors” that ACE ruled out of bounds.23  See OPP Br. at 

52–64 (contending that EPA erred in its analysis of use, demand, station numbers, 

infrastructure, and compatibility for E0, E15, E85, and biodiesel and renewable 

diesel).  Following ACE, these challenges must be rejected.  

C. EPA Reasonably Determined That the Total Renewable Fuel 
Volume Set Under the Cellulosic Waiver Was Reasonably 
Attainable 

If the Court reaches EPA’s technical analyses despite the foregoing, the 

Agency’s application of its technical expertise should be upheld.  Petitioners 

contend that the 2017 total renewable fuel volume of 19.28 billion gallons is 

arbitrary and capricious because EPA’s technical analysis of E0 and non-advanced 

renewable fuels was allegedly defective.  OPP Br. at 49.  In general, they argue 

that EPA “reverse engineered” the total renewable fuel volume merely because 

EPA concluded “that other fuels could compensate for shortfalls.”  Id. at 63–64.  

But EPA did no such thing.   

                                                 
23 The 2017 RFS predated ACE, and much of EPA’s technical analysis of E0 and 
conventional renewable fuel relates to the factors later identified by this Court as 
beyond the scope of the statutory language for determining an inadequate domestic 
supply under the general waiver.  In the Rule, EPA concluded that “[e]thanol 
supply is not currently limited by production and import capacity” and is in excess 
of 15 billion gallons, the implied statutory volume for conventional renewable fuel.  
81 Fed. Reg. at 89,774 (emphasis added). 
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The RFS program does not require EPA to determine or set volumetric 

standards for E0, ethanol blends, or non-advanced biodiesel and renewable diesel; 

instead, EPA estimated the potential use of these fuels to determine whether 19.28 

billion gallons of total renewable fuel would be reasonably attainable.  See, e.g., 81 

Fed. Reg. at 89,776 (“The standards that EPA sets are not specific to ethanol nor to 

specific ethanol blends.”).  EPA has discretion to consider how a shortage in one 

estimate might be offset with an excess in another estimate, as it did in the 2017 

RFS, including in a table with “Volume Scenarios Illustrating Possible Compliance 

with the 2017 Volume Requirements.”  Id. at 89,789–90 tbl. V.C–1.   

Far from “reverse-engineering,” EPA hewed closely to the statute by making 

reasonable estimates that informed its overall analysis of whether adequate 

supplies existed to allow the total renewable fuel volume derived through the use 

of the cellulosic waiver to be reasonably attained.   

1. EPA’s technical analysis of E0 was reasonable 

EPA’s analysis for E0 is based on the observation of two trends.  First, on 

the whole, the RFS program has and continues to incentivize the market to 

transition from E0 to E10 (gasoline with 9% to 10% ethanol) and other ethanol 

blends.  Id.  Second, while recreational marine engine users concerned with water 

damage may retain a preference for E0, this fuel is currently offered at a small 

number of retail stations, limiting the opportunity to refuel on E0 to an estimated 
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5% of recreational marine engine users.  Id. at 89,775–76; EPA-HQ-OAR-2016-

0004-3707, at 1, JA___.  Under the influence of the RFS standards, EPA 

reasonably concluded that all but 200 million gallons of E0 gasoline could 

reasonably be expected to transition to ethanol at E10 levels or higher.  81 Fed. 

Reg. at 89,775–76.      

Petitioners offer no reason to doubt EPA’s estimate.  They contend that EPA 

did not adequately explain why it chose not to use an EIA report that suggested 

that E0 demand in 2015 was 5.3 billion gallons, OPP Br. at 54, but EPA provided 

an in-depth memorandum to the record on this very issue.  See generally EPA-HQ-

OAR-2016-0004-3749 (“Ethanol Consumption in 2015 and Estimates of E0 Use”), 

JA___–___.  They also argue that EPA has not accounted for a reduction in 

estimates from 2015 to 2017.  OPP Br. at 55.  But EPA’s memorandum 

demonstrates that the Agency’s estimate is reasonable in light of available 

information for 2017, see generally EPA-HQ-OAR-2016-0004-3707, JA___–___, 

and Petitioners did not provide, or even identify, any reliable record information 

demonstrating otherwise.  Indeed, the Commonwealth of Virginia recently 

requested to be allowed the use of non-reformulated gasoline in coastal areas based 

on refiner decisions not to supply E0 in the form of reformulated gasoline to 

marinas there, EPA-HQ-2016-0004-3742, at 1–2, JA___–___, demonstrating that 

ethanol blended gasoline has penetrated recreational marine areas in recent years.  

USCA Case #17-1044      Document #1727832            Filed: 04/23/2018      Page 71 of 121



 
 

55 
  

EPA’s analysis of E0 in the record was thorough, reasonable, and well within the 

Agency’s expertise.     

2. Petitioners’ challenges to EPA’s E15 and E85 estimates are 
barred 

Petitioners’ challenges to the E15 (gasoline with greater than 10% and up to 

15% ethanol) and E85 (gasoline with 51% to 83% ethanol) estimates in the 2017 

RFS are barred because they were not raised during the notice and comment 

period.  See 42 U.S.C. § 7607(d)(7)(B).  “Under the Clean Air Act, the only 

objections that may immediately be raised upon judicial review are those that were 

raised during the public comment period.”  Mexichem, 787 F.3d at 553 (quotation 

marks omitted).  This “bar extends both to substantive and procedural challenges 

and applies even if the objections could not have been raised during the comment 

period.”  Id. (citations omitted); see also EME Homer City Generation, L.P. v. 

EPA, 795 F.3d 118, 137 (D.C. Cir. 2015) (holding that where “petitioners 

obviously did not and could not have raised [the objection] during the period for 

public comment,” under 42 U.S.C. § 7607(d)(7)(B), they must first raise the issue 

in a petition for reconsideration to EPA).     

Here, Petitioners expressly concede that “[b]ecause EPA did not provide 

specific estimates for E15 or E85 in the Proposed 2017 RFS, Petitioners could not 

comment with precision on EPA’s methodology or calculations.”  OPP Br. at 56.  

Petitioners cite their more general comments regarding market infrastructure and 
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decisions made in the 2014–16 RFS, OPP Br. at 56–63, but their judicial 

challenges regarding EPA’s new methodology and estimates are based on EPA’s 

memoranda to the record that post-date the Proposed 2017 RFS and raise issues 

that EPA has not had any opportunity to “explicate and evaluate,” Mexichem, 787 

F.3d at 553.  Their challenges to EPA’s methodology and estimates for E15 and 

E85 are therefore barred.   

3. EPA’s analysis of E15 and E85 was reasonable  

If the Court reaches EPA’s technical analysis for E15 and E85, the record 

demonstrates that this analysis was reasonable.  Petitioners’ chief contention is that 

EPA’s estimates are too high, primarily because of optimistic retail station 

numbers.  OPP Br. at 56–63.  But, faced with a dearth of actual station data, EPA 

reasonably sought out and used available real world information for its estimates.   

In a memorandum to the docket, EPA detailed its method for estimating the 

number of stations that would offer E15 and E85 in 2017.  EPA-HQ-OAR-2016-

0004-3751, at 1–4 (“Projections of retail stations offering E15 and E85 in 2017”), 

JA___–___.24  It also explained that two new programs—the U.S. Department of 

Agriculture’s Biofuels Infrastructure Partnership (“BIP”) and the ethanol 

                                                 
24 Petitioners observe that EPA referenced somewhat conflicting statements of the 
number of E15 stations in operation in the Fall of 2016.  Compare 81 Fed. Reg. at 
89,776 (“about 400”), with EPA-HQ-OAR-2016-0004-3751, at 3 (“currently about 
330”), JA___.  Neither value was directly used in EPA’s volume projection.  See 
EPA-HQ-OAR-2016-0004-3751, at 4, JA___.  
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industry’s “Prime the Pump”—were designed to result in a dramatic increase of 

approximately 1,800 new E15-compatible stations and nearly as many new E85-

compatible stations in late 2016 and 2017.  Id.; see also, e.g., EPA-HQ-OAR-

2016-0004-3647, at 1–4 (“E-mail dialogue with Chris Bliley on BIP and Prime the 

Pump”), JA___–___; EPA-HQ-OAR-2016-0004-3648, 1–2 (“E-mail dialogue with 

Robert White on Prime the Pump”), JA___–___.  Accordingly, taking into account 

the time necessary for newly compatible stations to be operational for these fuels, 

EPA estimated an average of 1,637 E15 and 4,298 E85 stations for 2017.  EPA-

HQ-OAR-2016-0004-3751, at 4, JA___; 81 Fed. Reg. at 89,777.  Without 

providing data to counter EPA’s estimates or proposing an alternative 

methodology, Petitioners complain that the estimate is too high compared to 

previous years, scolding EPA both for lacking actual sales data and for using 

available information.  OPP Br. at 57–61.  EPA cannot simply ignore two major 

efforts—BIP and Prime the Pump—that will likely increase the number of stations 

at an unprecedented rate.   

Petitioners’ remaining E15 arguments should be rejected.  EPA used an 

established equation to estimate that 728 million gallons of E15 was reasonably 

attainable.  81 Fed. Reg. at 89,777.  The equation multiplies (1) the number of 

stations offering E15 by (2) total gasoline throughput per station and (3) the E15 

fraction of total gasoline sales.  Id.; EPA-HQ-OAR-2016-0004-3748, at 1, JA___.  
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Based on average estimates received for 800 stations, EPA used a gasoline 

throughput at each E15 station of 2.8 million gallons per year.  EPA-HQ-OAR-

2016-0004-3647, at 1–2, JA___–___; EPA-HQ-OAR-2016-0004-3748, at 2, 

JA___; 81 Fed. Reg. at 89,777.  EPA also reduced its previous assumption for the 

fraction of E15 sales at retail stations offering E15 from 50% in the 2014–16 RFS 

to 15% based on actual data from Iowa and other indicators.  EPA-HQ-OAR-2016-

0004-3748, at 2, JA___; 81 Fed. Reg. at 89,777.  The Agency cannot, as 

Petitioners would have it, OPP Br. at 58–60, ignore both a well-supported industry 

estimate and actual data for Iowa stations, especially where no other information 

was available.25                   

Likewise, for E85, EPA did not merely make an “assumption that the 

number of stations alone drives E85 use,” as Petitioners contend.  OPP Br. at 62.  

Rather, EPA explained in a supporting memorandum that it applied a complex 

formula based on multiple inputs, including but not limited to the number of 

stations, the observed average sales volumes of E85 per station in states where data 

                                                 
25 Petitioners’ contentions that EPA failed to consider barriers to E15 use, such as 
warranties, or did not adequately respond to comments on these issues, OPP Br. at 
60, are demonstrably false, see 81 Fed. Reg. at 89,777 (discussing “equipment 
compatibility and misfueling” and infrastructure upgrades); EPA-HQ-OAR-2016-
0004-3753, at 85 (similar), JA___, 106–07 (discussing infrastructure as a limiting 
factor in E15 supply), JA___–___, 112–14 (discussing legal and practical 
constraints on E15 use), JA___–___, and 116–17 (discussing aspects of the 
estimate generally), JA___–___. 
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were available, and the expected E85 price discount as compared to E10, to reach 

an estimate of 275 million gallons for E85.  81 Fed. Reg. at 89,780; EPA-HQ-

OAR-2016-0004-3748, at 3–6, JA___–___.  Petitioners challenge EPA’s price 

discount for 2017 of 22% as too high, OPP Br. at 62, but as described in a 

memorandum to the record, EPA examined past data, including monthly rates in 

2016 that ranged from below 22% in the first half of the year to well above 22% in 

the second half of the year.  EPA-HQ-OAR-2016-0004-3748, at 3–6, JA___–___.  

EPA reasonably did “not believe that the average levels achieved in the past are 

sufficiently representative of what could be expected to occur in the future under 

the influence of the RFS program.”  81 Fed. Reg. at 89,779; see also EPA-HQ-

OAR-2016-0004-3748, at 3–6, JA___–___.  Far from providing “no reason” for its 

conclusion, OPP Br. 62, therefore, EPA reasonably concluded that a 22% discount 

rate for 2017 is well “within the capabilities of the market given the historical 

values.”  81 Fed. Reg. at 89,779.  A more exacting quantitative analysis is not 

required.  API, 706 F.3d at 481.   

 Petitioners also argue that EPA did not consider what they identify as 

“barriers to E85 use,” including a mileage penalty, the number of vehicles 

equipped to use E85, a lack of compatible infrastructure, and allegedly lower 

profitability for E85.  But EPA considered and addressed all of these issues in the 

2017 RFS.  See, e.g., EPA-HQ-OAR-2016-0004-3752, 1–8 (addressing the 
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mileage penalty in assessing the overall price-to-sales correlation), JA___–___; 81 

Fed. Reg. at 89,778 (discussing vehicles equipped and retail infrastructure); EPA-

HQ-OAR-2016-0004-3686, at 1 (addressing E85 profitability in a memorandum on 

the impact of RIN prices on the retail price of E85), JA___.  EPA’s technical 

estimates for E15 and E85 are thorough, well-founded, and should be upheld.  

Miss. Comm’n on Envtl. Quality, 790 F.3d at 150.    

V. EPA WAS NOT REQUIRED TO RECONSIDER THE POINT OF 
 COMPLIANCE OBLIGATION IN THE RULE 

Contrary to Obligated Party Petitioners’ arguments, EPA was not required to 

reconsider in the 2017 RFS its longstanding point of compliance obligation 

designation from its implementation rules.  Petitioners contend that the Proposed 

2017 RFS, their comments, or the statute itself required EPA to reconsider the 

point of obligation in the Rule.  See OPP Br. at 26–36.  They even argue that they 

have not been sufficiently heard on this issue.  Id. at 36–40.  As discussed below, 

EPA did not reopen its implementation rules in this rulemaking, Petitioners’ 

reopener argument is precluded by this Court’s decision in Monroe, EPA does not 

have a nondiscretionary duty to reconsider its implementation rules in every annual 

rulemaking, and Petitioners have been and are being heard on this issue in 

appropriate forums. 
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A. EPA Did Not Reopen the Preexisting Point of Obligation 
Regulation, and Monroe Controls 

EPA first designated refiners and importers as the obligated parties under the 

RFS program in 2007 as part of its implementing regulations setting up the RFS 

program, 40 C.F.R. § 80.1106(a)(1), and reaffirmed these obligated parties in 2010 

revisions.  See 40 C.F.R. § 80.1406(a)(1) (the “Point of Obligation Regulation”); 

75 Fed. Reg. at 14,722; 72 Fed. Reg. at 23,924.     

Petitioners’ contention that EPA erred by not reconsidering the point of 

obligation, see OPP Br. at 33–36, amounts to a claim that EPA’s well-settled Point 

of Obligation Regulation was “reopened” either by EPA in the Proposed 2017 RFS 

or by comments received.  The statutory time limit for review of a preexisting 

regulation may be deemed “reopened” for purposes of judicial review only if EPA 

“either explicitly or implicitly reconsidered” it in a subsequent rulemaking.  West 

Virginia v. EPA, 362 F.3d 861, 872 (D.C. Cir. 2004).  EPA did neither here.  The 

Proposed 2017 RFS mentioned obligated parties only in the context that the 

percentage standards apply to them.  See 81 Fed. Reg. at 34,780 (“The percentage 

standards are used by obligated parties (generally, producers and importers of 

gasoline and diesel fuel) to calculate their individual compliance obligations.”).  

Indeed, as one commenter noted, “the Proposal does not include any reference to 

shifting the point of obligation.”  EPA-HQ-OAR-2016-0004-1830-A1, at 8 

(emphasis added), JA___; see also EPA-HQ-OAR-2016-0004-1808-A1, at 9 
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(“EPA has not proposed to change the definition of ‘obligated parties’ in its 

Proposed Rule.  It would, therefore, be both inappropriate and inconsistent with the 

Administrative Procedure Act[] for EPA to change the definition of ‘obligated 

parties’ in this rulemaking without a full notice and comment.”), JA___.   

This Court’s holding in Monroe dictates denial of Petitioners’ similar 

challenge here.  In a petition to review EPA’s 2013 RFS, this Court held that a 

challenge to EPA’s placement of the point of obligation, which had been 

established in the Point of Obligation Regulation, was time-barred, “not at issue in 

th[e] rulemaking,” and “not properly before the court.”  750 F.3d at 919; see also 

42 U.S.C. § 7607(b) (judicial challenges to CAA rulemakings must be filed within 

60 days of the action).  As in past annual standards, the Proposed 2017 RFS sought 

comments on renewable fuel volumes and standards, without reconsidering or 

seeking comment on the point of obligation or any implementing regulation.  See, 

e.g., 81 Fed. Reg. at 34,780–82 (“Purpose of This Action”).  Consistent with 

Monroe and EPA’s past practice, the Agency explained that, because it “did not 

propose any changes to the definition of an obligated party, nor did [it] specifically 

seek comment on this issue,” the unsolicited comments on the point of obligation 
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were “beyond the scope of this rulemaking.”  EPA-HQ-OAR-2016-0004-3753, at 

542, JA___.26     

Contrary to Petitioners’ argument, EPA did not reopen the preexisting rule 

by “s[eeking] recommendations that would allow it to increase renewable fuel use 

while also accounting for ‘real-world constraints.’”27  OPP Br. at 33–34.  Rather, 

EPA calculated the domestic supply of renewable fuels in light of real-world 

constraints and sought comment on only the proposed volumes and standards that 

took those considerations into account.  81 Fed. Reg. at 34,779–82.  EPA sought 

no “recommendations” other than what the applicable volumes and percentage 

standards should be.  See id.  EPA did not hold out the unchanged point of 

obligation “as a proposed regulation” or “solicit[] comments on its substance,” 

Sierra Club v. EPA, 551 F.3d at 1024, and did not broadly seek comment on 

whether to take action to alter the preexisting Point of Obligation Regulation.   

Petitioners reach beyond the text of the Proposed 2017 RFS to argue, in 

effect, that EPA implicitly reopened the point of obligation by seeking any 

                                                 
26 To respond otherwise would also have disrupted a separate administrative 
proceeding regarding petitions to revise the Point of Obligation Regulation 
pending at the time.  See Notice of Opportunity to Comment on Proposed Denial of 
Petitions for Rulemaking to Change the RFS Point of Obligation, 81 Fed. Reg. at 
83,776. 
27 Likewise, EPA did not put the point of obligation in issue in the Proposed 2017 
RFS when it contemplated the use of its general waiver authority based on an 
“inadequate domestic supply” due to these constraints.  See OPP Br. at 33–34.    
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comment on the proposed renewable fuel standards.  See OPP Br. 33–36.  In their 

view, the non-obligated status of blenders is itself a constraint on the renewable 

fuel market that EPA should have attempted to correct in the Rule instead of 

simply setting the annual volumes in light of this alleged constraint.  Id.  But a 

constructive reopening of a preexisting rule does not occur simply because a 

petitioner argues that the preexisting rule may affect a later rule.  Rather, it occurs 

when “the revision of accompanying regulations significantly alters the stakes of 

judicial review [of the preexisting rule],” such as when a later rule effectively 

changes the preexisting rule.  Sierra Club, 551 F.3d at 1025 (internal quotation 

marks and citations omitted).  Petitioners do not and cannot point to any change in 

the preexisting Point of Obligation Regulation arising from the Rule.  Refiners and 

importers are obligated to obtain RINs to demonstrate compliance with annual 

percentage standards, just as they have been since EPA issued the Point of 

Obligation Regulation.  See also Envtl. Def. v. EPA, 467 F.3d 1329, 1333 (D.C. 

Cir. 2006) (even “minor changes” to a preexisting rule are insufficient to reopen 

the preexisting rule). 

Petitioners also incorrectly argue that, by not reconsidering the point of 

obligation in the Rule, EPA failed to consider an important aspect of the problem.  

See OPP Br. at 34.  But when setting the annual percentage standards that will be 

applicable to obligated parties, EPA was not required to identify, assess, and 
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attempt to eliminate every preexisting potential constraint that might affect its 

decision.  See, e.g., Nat’l Mining Ass’n v. Mine Safety & Health Admin., 116 F.3d 

520, 549 (D.C. Cir. 1997) (agency does not have to make progress on every issue 

to make progress on one).  This Court has rejected attempts to similarly shoehorn 

tangential topics into agency rulemakings.  See, e.g., Massachusetts v. ICC, 893 

F.2d 1368, 1370–71 (D.C. Cir. 1990) (Commission’s call for comments on “any 

possible problems” with the cost of capital, the only component of opportunity cost 

addressed in the rulemaking, was not a solicitation for comments on opportunity 

cost). 

Nor did Petitioners’ comments change the limited scope of EPA’s 

rulemaking.  The reopener doctrine “is not a license for bootstrap procedures by 

which petitioners can comment on matters other than those actually at issue, goad 

an agency into a reply, and then sue on the grounds that the agency had re-opened 

the issue.”  West Virginia, 362 F.3d at 872.  Given the limited scope of the 

Proposed 2017 RFS, EPA correctly treated comments regarding the point of 

obligation as outside the scope of this rulemaking, consistent with Monroe.     

B. The Act Does Not Require EPA to Reconsider the Point of 
Obligation When Setting Annual Percentage Standards 

Petitioners additionally argue that the text of 42 U.S.C. § 7545(o)(3)(B)(ii) 

requires EPA to reconsider the point of obligation when setting annual percentage 

standards, including in the 2017 Rule.  OPP Br. at 26–33.  Even if the Court 
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considers the merits of Petitioners’ untimely challenge to EPA’s longstanding 

practice of treating the point of obligation as outside the scope of annual RFS 

rulemakings, EPA’s designation of obligated parties in the Point of Obligation 

Regulation rather than in the annual rulemakings is based on a correct 

interpretation of 42 U.S.C. § 7545(o)(2)–(3).  As the statutory text and purpose 

demonstrate, EPA is not required to reconsider the issue annually.   

1. The Act unambiguously gives EPA discretion whether, how, 
and when to reconsider its initial designation of obligated 
parties, as confirmed by another court 

Congress delegated to EPA authority to administer the RFS program, 

including determining the point of obligation.  42 U.S.C. § 7545(o)(2)(A)(i) 

(granting authority to promulgate regulations implementing the RFS program), 

(iii)(I) (requiring that the implementing regulations “shall contain compliance 

provisions”).  And EPA has always interpreted the statute—consistent with its 

plain meaning—as giving the Agency discretion whether to reevaluate the point of 

obligation and to not require annual reconsideration.  See, e.g., EPA-HQ-OAR-

2016-0544-0525, at 7, Denial of Petitions for Rulemaking to Change the RFS Point 

of Obligation (Nov. 2017) (noting that “EPA has the discretion under the statute to 

undertake . . . annual reevaluations” but is not required to do so), JA___; see also 

ACE, 864 F.3d at 737 (deciding to “leave it up to EPA” to address the point of 

obligation either in the context of a remand of the 2014–16 RFS ordered on other 
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grounds, or in response to then pending administrative petitions seeking to change 

the Point of Obligation Regulation).  EPA’s discretion to determine whether, how, 

and when to reconsider its initial designation of parties that are obligated to 

demonstrate compliance with annual renewable fuel standards was recently 

confirmed in a related case brought by Petitioner Valero.  See Order, Valero 

Energy Corp. v. EPA, Civ. Action No. 7:17-cv-00004, at 3 (N.D. Dist. Tex. Nov. 

28, 2017) (“Valero”).   

To begin with, 42 U.S.C. § 7545(o)(2)(A)(ii) required EPA to enact two 

rules regulating non-renewable fuels by dates certain, first for “gasoline,” and then 

for “transportation fuel,” to ensure that these fuels, when sold in commerce, 

contain the applicable volumes of renewable fuel.  Congress required that these 

implementing regulations “shall contain compliance provisions applicable to 

refineries, blenders, distributors, and importers, as appropriate, to ensure that the 

requirements of this paragraph are met.”  42 U.S.C. § 7545(o)(2)(A)(iii)(I).  

Nothing in 42 U.S.C. § 7545(o)(2)(A)(iii)(I) requires EPA to reconsider the point 

of obligation at any time.   

Separately, the Act also requires in 42 U.S.C. § 7545(o)(3)(B) that EPA set 

annual percentage standards for renewable fuel volumes by November 30 of each 

year.  Unlike 42 U.S.C. § 7545(o)(2)(A)(iii)(I), there is no requirement that the 

annual percentage standards contain “compliance provisions” regarding the point 
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of obligation in (o)(3)(B); rather, in a separate subsection describing the “Required 

elements,” the Act states that the annual percentages “shall,” among other things, 

“be applicable to refineries, blenders, and importers, as appropriate,” 42 U.S.C. 

§ 7545(o)(3)(B)(ii)(I).28  And, unlike the percentage standards, which must be 

promulgated every year, nothing in the Act’s text requires the reconsideration or 

redesignation of “appropriate” obligated parties to occur at all, much less at any 

particular time.  Compare id. § 7545(o)(3)(B)(i), with id. § 7545(o)(3)(B)(ii)(I); see 

also Catawba Cty. v. EPA, 571 F.3d 20, 35, 36 (D.C. Cir. 2009) (reasoning that a 

congressional mandate in one section and silence in another often “suggests not a 

prohibition but simply a decision not to mandate any solution in the second 

context, i.e., to leave the question to agency discretion” (internal quotation marks 

omitted)).                

In its 2007 implementing regulations establishing the RFS program, EPA 

first defined “obligated party” to mean refiners and importers of gasoline in the 

United States in the compliance provisions.  72 Fed. Reg. at 23,924.  After 

reopening the matter and considering comment on alternate approaches, EPA 

refined the definition of obligated parties in 2010 compliance provisions to reflect 

                                                 
28 The obligations also “shall” “be expressed in terms of a volume percentage” and 
“consist of a single applicable percentage that applies to all categories of persons 
specified in subclause (I).”  42 U.S.C. § 7545(o)(3)(B)(ii)(II)–(III). 
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statutory changes, but maintained the prospective designation of refiners and 

importers as the parties who must demonstrate compliance with the annual 

renewable fuel standards.  75 Fed. Reg. at 14,721–22.29  This definition, codified in 

the Point of Obligation Regulation, 40 C.F.R. § 80.1406(a)(1), was prospective and 

understood by all to apply to future annual renewable fuel standards unless and 

until EPA exercised its discretion to alter the definition of obligated parties.  No 

commenter to either the 2007 or 2010 regulation disagreed with EPA’s authority to 

do this prospectively or to designate obligated parties in a codified implementing 

regulation rather than through annual rulemakings.  Neither EPA’s placement of 

the point of obligation nor its interpretation of the statutory provisions were 

judicially challenged.  Nat. Res. Def. Council, 25 F.3d at 1073 (“An agency seldom 

acts arbitrarily when it acts in conformity with its unchallenged rules.”). 

Thus, EPA has fully satisfied 42 U.S.C. § 7545(o)(3)(B) in the Rule.  EPA 

set percentage standards and, in passing, indicated that those standards would 

                                                 
29 In EPA’s 2010 implementing regulation (which the Petitioners quote out of 
context, see OPP Br. 7-8), EPA considered alternate approaches, which “have the 
potential to” more evenly align a party’s access to RINs with its obligations under 
the RFS program.  75 Fed. Reg. at 14,722.  While market conditions had changed 
since the 2007 rulemaking and while the original rationale was no longer valid, 
EPA determined that a change in the designation of obligated parties was not 
necessary because a change “would result in a significant change in the number of 
obligated parties and the movement of RINs, changes that could disrupt the 
operation of the RFS program.”  Id. 
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apply to “obligated parties, namely producers and importers of gasoline and 

diesel,” 81 Fed. Reg. at 89,746, consistent with the preexisting Point of Obligation 

Regulation and the requirement that the percentage standards “be applicable to 

refineries, blenders, and importers, as appropriate.”  42 U.S.C. 

§ 7545(o)(3)(B)(ii)(I).  Here, the statute requires no more.    

There is no textual support for Petitioners’ argument that the words “shall” 

or “Required elements” give rise to an obligation for EPA to reconsider the point 

of obligation annually.  See OPP Br. at 26–30.  Congress certainly understands 

how to require EPA to review and, if appropriate, revise its CAA regulations by a 

date certain.  See, e.g., 42 U.S.C. §§ 7409(d)(1) (requiring review and, if 

appropriate, revision of air quality criteria and national ambient air quality 

standards every five years), 7412(d)(6) (requiring review and, if appropriate, 

revision of national emission standards for hazardous air pollutants every eight 

years).  By contrast, nothing in the text of 42 U.S.C. § 7545(o)(3)(B)(ii)(I) requires 

EPA to review or revise its compliance provisions defining obligated parties at all, 

much less on any particular schedule.  See Sebelius v. Cloer, 569 U.S. 369, 378 

(2013) (“[W]here Congress includes particular language in one section of a statute 

but omits it in another section of the same Act, it is generally presumed that 

Congress acts intentionally and purposely in the disparate inclusion or exclusion.”) 

(internal quotations omitted).               
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Presented with the same issue, the Northern District of Texas agreed that the 

statute leaves reconsideration to the Agency’s discretion.  There, Petitioner Valero 

sought to compel EPA to reconsider the point of obligation through a citizen suit 

filed pursuant to 42 U.S.C. § 7604(a)(2), which provides only a narrow waiver of 

sovereign immunity “limited to the enforcement of a ‘clear statutory mandate.’”  

Valero, at 3.  After considering the same statutory interpretation argument that 

Petitioners raise here,30 the district court held that 42 U.S.C. § 7545(o)(3)(B) “does 

not require the EPA to annually evaluate and adjust what entities are 

‘appropriate[ly]’ subject to the implementing regulations and the annual percentage 

obligation” because “there is no clear statutory mandate in the CAA,” and 

dismissed the claim as barred by sovereign immunity.31  Valero, at 8–10 (emphasis 

added).   

                                                 
30 Compare, e.g., Valero, at 5 (quoting Plaintiff’s complaint, which alleged that 
“[u]nder section 211(o)(2)(A)(iii), (o)(3)(B)(ii) . . . EPA is obligated to evaluate 
and adjust annually the regulations implementing the RFS program”), with, e.g., 
OPP Br. at 31 (“Congress . . . imposed on EPA an annual obligation to consider 
whether its initial regulatory choice remained ‘appropriate.’”).       
31 The district court interpreted 42 U.S.C. § 7545(o)(3)(B)(ii)(I) head on and did 
not, as Petitioners suggest, “construe[] the statute to answer a somewhat different 
question” than they present here or “improperly conflate[] one-time duties imposed 
by paragraph (o)(2) with separate, distinct, and recurring duties imposed by 
paragraph (o)(3).”  OPP Br. at 28–29.  Indeed, the discussion occurs under the 
header “Yearly Review Claim.”  Valero, at 5.         
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EPA’s interpretation that it retains discretion over whether, how, and when 

to reconsider the Point of Obligation Regulation is supported by the text of 42 

U.S.C. § 7545(o)(2)–(3) and persuasive precedent, and should be upheld under 

Chevron step one.  Nat. Res. Def. Council v. Browner, 57 F.3d 1122, 1127, 1129 

(D.C. Cir. 1995).     

2. Annual reconsideration of the point of obligation would be 
inconsistent with the purpose and structure of the RFS 
program 

To read the Act in a manner that would require annual reconsideration of the 

point of obligation would undermine regulatory certainty and impair the objectives 

of the RFS program.  Instead, the Act must be read in light of the entire text, 

structure, and purpose of the statute.  Abramski v. United States, 134 S. Ct. 2259, 

2267 (2014).   

The Act’s purpose is to “increase the production of clean renewable fuels.”  

121 Stat. 1492.  EPA has often explained in its annual rulemakings that this 

purpose is achieved when private parties invest in production facilities and 

infrastructure to accommodate the increasing annual renewable fuel volumes.  E.g., 

81 Fed. Reg. at 89,746, 89,774–75.  Annual reconsideration of the definition of 

obligated parties would reduce the regulatory certainty required for private parties 

to plan for growth.  Similarly, the compliance flexibility mechanisms built into the 

Act suggest that Congress did not intend that the point of obligation would be 
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reassessed—and therefore potentially changed—every year.  The provisions 

allowing obligated parties to carry forward excess RIN credits and RIN deficits 

from year to year, 42 U.S.C. § 7545(o)(5)(A), (D), for example, would make little 

sense if the identity of the obligated parties was at risk of changing every year.  

Petitioners do not address the uncertainty that would result if EPA were 

required to reconsider the point of obligation annually.  They contend only that 

since the purpose of the statute is to force market activity that will increase the 

amount of renewable fuel production, EPA cannot assess how the market will 

respond to the annual percentages without considering “economic incentives” 

related to the “appropriate” point of obligation, and therefore increase the 

production of renewable fuels.  OPP Br. at 31–33.  But the annual percentages are 

generally achieving the statutory purpose of increasing the amount of renewable 

fuel produced in the United States, as evidenced by the increasing annual volumes 

and the continued investments in infrastructure resulting from the standards.  

Nothing in the structure of the Act requires EPA to potentially impede this 

progress by creating uncertainty in the function of the program annually, nor would 

the purpose of the RFS be served by such a requirement. 

3. Even if the Act is ambiguous, EPA’s statutory 
interpretation should be upheld 

Even if 42 U.S.C. § 7545(o)(2)–(3) were ambiguous as to whether EPA is 

required to reconsider its compliance regulations designating obligated parties or 
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as to when any such reconsideration is to occur, EPA’s reading of these provisions 

should be upheld under Chevron step two.  467 U.S. at 843.  Unlike in other CAA 

provisions requiring review and revision, the Act is silent here on whether, when, 

and how EPA might reconsider the appropriate obligated parties after the initial 

compliance regulations, which indicates that Congress intended to confer broad 

discretion on EPA.  See, e.g., Entergy Corp. v. Riverkeeper, Inc. 556 U.S. 208, 

222–23 (2009) (absence of statutorily-defined factors demonstrated Congress’ 

intent to confer greater discretion on EPA); see also Envtl. Def. Fund v. EPA, 210 

F.3d 396, 397 (D.C. Cir. 2000) (deferring to EPA on the scope of its regulatory 

action in the face of silence).  Consistent with the Act, EPA’s reasonable 

interpretation should receive deference and be upheld. 

Petitioners raise no plausible argument that EPA’s interpretation is plainly 

inconsistent with the CAA’s text or goals.  See Nat’l Ass’n of Clean Air Agencies 

v. EPA, 489 F.3d 1221, 1230 (D.C. Cir. 2007) (holding that EPA’s construction is 

entitled to great deference unless contrary to Act).  They contend that EPA cannot 

effectuate the purpose of the RFS program to obligate “appropriate” parties 

without considering the point of obligation as a factor in setting the annual 

percentage standards.  See OPP Br. at 33.  But the “as appropriate” phrase confers 

a significant delegation of authority, Nat’l Ass’n of Clean Air Agencies, 489 F.3d at 

1225, and Petitioners’ reliance on Michigan v. EPA, 135 S. Ct. 2699 (2015), is 
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misplaced.  The Supreme Court’s conclusion that “‘appropriate’ is ‘the classic 

broad and all-encompassing term that naturally and traditionally includes 

consideration of all relevant factors,” id. at 2707, does not create a requirement for 

EPA to reconsider the point obligation annually or even to consider any specific 

factors regarding the point of obligation.  And, as Petitioners note, in Michigan, the 

Supreme Court held that EPA erred by failing to consider cost in deciding whether 

to regulate power plants at all.  See OPP Br. at 33 (describing Michigan).  Here, 

EPA did not fail to consider any required or relevant factor in setting annual 

standards, and EPA has considered and designated the appropriate obligated parties 

in a prior rulemaking.  

Moreover, Petitioners’ argument that similar language appears in both 42 

U.S.C. § 7545(o)(2)(A)(iii)(I) and (o)(3)(B)(ii)(I), OPP Br. 29–30, fails to account 

for differences between the two provisions that evidence congressional intent not 

to require EPA to reconsider the point of obligation annually.  Compare 42 U.S.C. 

§ 7545(o)(2)(A)(iii)(I) (“shall contain compliance provisions applicable to 

refineries, blenders, distributors, and importers, as appropriate[]”) (emphases 

added), with id. § 7545(o)(3)(B)(ii)(I) (“shall . . . be applicable to refineries, 

blenders, and importers, as appropriate[]”); see also Conn. Nat’l Bank v. Germain, 

503 U.S. 249, 253 (1992) (finding that, despite considerable overlap between two 
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provisions, each addressed matters that the other did not).32  Most important, the 

inclusion of the phrase “shall contain compliance provisions” in 42 U.S.C. 

§ 7545(o)(2)(A)(iii)(I), as compared to the absence of any such language from 

(o)(3)(B)(ii)(I), indicates that Congress required EPA to address the point of 

obligation as a compliance mechanism but did not intend to require EPA to 

consider the point of obligation in the same way in the percentage standards.  

Sebelius, 569 U.S. at 378.  And in stark contrast to the phrase “shall contain 

compliance provisions,” which demonstrates that EPA must actively include text in 

the implementing regulations, the phrase “shall be applicable” uses a passive verb 

phrase to reflect EPA’s discretion to maintain the status quo, if it chooses—not a 

requirement to take any specific action.  See, e.g., Bailey v. United States, 516 U.S. 

137, 146 (1995) (reasoning that the distinction between “used” and “intended to be 

used” implies that a related provision’s reliance on “use” alone refers to actual and 

not intended use).  Petitioners cannot credibly contend that “[c]ourts favor a 

construction that renders every word operative,” OPP Br. at 30 (citation omitted), 

yet ask this Court to render meaningless the differences between these provisions.       

                                                 
32 Even the similar phrases in both provisions are different:  Congress included 
“distributors” in 42 U.S.C. § 7545(o)(2)(A)(iii)(I) but excluded that word from 
(o)(3)(B)(ii)(I).   
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Petitioners’ argument also conflicts with Monroe.  True, the petitioners in 

that case did not expressly argue, and the Court did not expressly examine, whether 

EPA was required to reconsider the point of obligation as part of the 2013 RFS.  

But if 42 U.S.C. § 7545(o)(3)(B)(ii)(I) requires EPA to reconsider the point of 

obligation annually, then a challenge to the point of obligation in the context of an 

annual RFS rulemaking would be properly before the Court in every RFS 

challenge.  Under Petitioners’ theory, a challenge to the point of obligation could 

never be deemed—as it was in Monroe—“not properly before the court.”  750 F.3d 

at 919; see OPP Br. at 27 (arguing that “[t]he statute does not allow EPA to declare 

the first of the ‘required elements’ to be ‘beyond the scope’ of the annual 

rulemaking”), id. at 28 (similar).  The law-of-the circuit doctrine prevents 

subsequent panels from reconsidering whether the statute requires annual 

consideration of the point of obligation because that issue was raised implicitly and 

decided in Monroe.  Citizens for Responsibility & Ethics in Wash. v. DOJ, 846 

F.3d 1235, 1245 (D.C. Cir. 2017).     

EPA’s exclusion of reconsideration of the point of obligation in the 2017 

RFS, consistent with its interpretations of 42 U.S.C. § 7545(o)(2)–(3) and related 

practices, was reasonable and consistent with the statute, as well as this Court’s 

precedent, and should be upheld.      
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C. Petitioners’ Challenge to EPA’s Placement of the Point of 
Obligation Has Been, and Is Being, Heard in the Appropriate 
Forums 

Although their arguments are beyond the scope of the 2017 RFS, Obligated 

Party Petitioners have elsewhere exercised their right to be heard regarding the 

current point of obligation.  In separate proceedings, Petitioners administratively 

petitioned EPA to change the definition of “obligated party” set out in the Point of 

Obligation Regulation.  In November 2016, EPA proposed to deny these petitions.  

81 Fed. Reg. at 83,776.  Although this Court did not reach the merits of 

Petitioners’ nearly identical claim regarding the point of obligation in ACE, the 

Court decided to “leave it up to EPA” to address the point of obligation either in 

the context of a remand of the 2014–16 RFS ordered on other grounds, or in 

response to the then-pending administrative petitions.  864 F.3d at 737. 

EPA elected to proceed by responding to the administrative petitions.  After 

receiving over 18,000 comments on the proposed denial, EPA’s final denial of the 

administrative petitions was published on November 30, 2017, accompanied by an 

87-page analysis.  82 Fed. Reg. 56,779, 56,779–80 (Nov. 30, 2017); EPA-HQ-

OAR-2016-0544-0525, JA___–___.  This administrative petition process was the 

appropriate context for addressing Petitioners’ request that EPA reconsider the 

Point of Obligation Regulation.         

USCA Case #17-1044      Document #1727832            Filed: 04/23/2018      Page 95 of 121



 
 

79 
  

Petitioners have sought judicial review of the petition denial under 42 U.S.C. 

§ 7607(b).  See Order (Doc. 1714677), Alon Refining Krotz Springs, Inc. v. EPA, 

Case No. 16-1052 (D.C. Cir. Jan. 25, 2018) (consolidating petitions for review).  

Far from being denied a “procedural right,”33 OPP Br. 39, they have been—and are 

being—heard in the appropriate forums. 

CONCLUSION 

 For these reasons, the Court should deny the petitions for review. 

 

DATED:  April 23, 2018   Respectfully submitted,  
  
      JEFFREY H. WOOD 
      Acting Assistant Attorney General 
      Environment & Natural Resources Division 
       
      /s/ Samara M. Spence     
      SAMARA M. SPENCE 

PATRICK R. JACOBI 
United States Department of Justice  
Environmental Defense Section  
P.O. Box 7611  
Washington, D.C. 20044  
T: (202) 514-2285 
Samara.Spence@usdoj.gov 
 

      Counsel for Respondents 
  

                                                 
33 As demonstrated above, the statute does not provide such a right.  Regardless, 
Petitioners cite cases relating to the issue of standing, which is not at issue here.  
See OPP Br. at 26. 
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42 U.S.C. § 7409(d)(1) 

(d) Review and revision of criteria and standards; independent scientific review 
committee; appointment; advisory functions 
 
(1) Not later than December 31, 1980, and at five-year intervals thereafter, the 
Administrator shall complete a thorough review of the criteria published under 
section 7408 of this title and the national ambient air quality standards promulgated 
under this section and shall make such revisions in such criteria and standards and 
promulgate such new standards as may be appropriate in accordance with section 
7408 of this title and subsection (b) of this section. The Administrator may review 
and revise criteria or promulgate new standards earlier or more frequently than 
required under this paragraph. 
 

*     *     * 

42 U.S.C. § 7412(d)(6) 

(d) Emission standards 

*     *     * 

(6) Review and revision 
 
The Administrator shall review, and revise as necessary (taking into account 
developments in practices, processes, and control technologies), emission standards 
promulgated under this section no less often than every 8 years. 
 

*     *     * 
 

42 U.S.C. § 7542(c) 
 
(c) Availability to public; trade secrets 
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Any records, reports, or information obtained under this part or part C of this 
subchapter shall be available to the public, except that upon a showing satisfactory 
to the Administrator by any person that records, reports, or information, or a 
particular portion thereof (other than emission data), to which the Administrator has 
access under this section, if made public, would divulge methods or processes 
entitled to protection as trade secrets of that person, the Administrator shall 
consider the record, report, or information or particular portion thereof confidential 
in accordance with the purposes of section 1905 of Title 18. Any authorized 
representative of the Administrator shall be considered an employee of the United 
States for purposes of section 1905 of Title 18. Nothing in this section shall prohibit 
the Administrator or authorized representative of the Administrator from disclosing 
records, reports or information to other officers, employees or authorized 
representatives of the United States concerned with carrying out this chapter or when 
relevant in any proceeding under this chapter. Nothing in this section shall authorize 
the withholding of information by the Administrator or any officer or employee 
under the Administrator’s control from the duly authorized committees of the 
Congress. 
 

*     *     * 
 

42 U.S.C. § 7604(a)(2) 
 
(a) Authority to bring civil action; jurisdiction 
 
Except as provided in subsection (b) of this section, any person may commence a 
civil action on his own behalf-- 
 
(1) against any person (including (i) the United States, and (ii) any other 
governmental instrumentality or agency to the extent permitted by the Eleventh 
Amendment to the Constitution) who is alleged to have violated (if there is evidence 
that the alleged violation has been repeated) or to be in violation of (A) an emission 
standard or limitation under this chapter or (B) an order issued by the Administrator 
or a State with respect to such a standard or limitation, 
 
(2) against the Administrator where there is alleged a failure of the Administrator to 
perform any act or duty under this chapter which is not discretionary with the 
Administrator, or 
 

*     *     * 
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42 U.S.C. § 7607(d) 
 
(d) Rulemaking 
 
(1) This subsection applies to-- 
 

(A) the promulgation or revision of any national ambient air quality standard 
under section 7409 of this title, 

 
(B) the promulgation or revision of an implementation plan by the 
Administrator under section 7410(c) of this title, 

 
(C) the promulgation or revision of any standard of performance under section 
7411 of this title, or emission standard or limitation under section 7412(d) of 
this title, any standard under section 7412(f) of this title, or any regulation 
under section 7412(g)(1)(D) and (F) of this title, or any regulation under 
section 7412(m) or (n) of this title, 
 
(D) the promulgation of any requirement for solid waste combustion under 
section 7429 of this title, 

 
(E) the promulgation or revision of any regulation pertaining to any fuel or 
fuel additive under section 7545 of this title, 

 
(F) the promulgation or revision of any aircraft emission standard under 
section 7571 of this title, 

 
(G) the promulgation or revision of any regulation under subchapter IV-A of 
this chapter (relating to control of acid deposition), 

 
(H) promulgation or revision of regulations pertaining to primary nonferrous 
smelter orders under section 7419 of this title (but not including the granting 
or denying of any such order), 

 
(I) promulgation or revision of regulations under subchapter VI of this chapter 
(relating to stratosphere and ozone protection), 

 
(J) promulgation or revision of regulations under part C of subchapter I of this 
chapter (relating to prevention of significant deterioration of air quality and 
protection of visibility), 
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(K) promulgation or revision of regulations under section 7521 of this title 
and test procedures for new motor vehicles or engines under section 7525 of 
this title, and the revision of a standard under section 7521(a)(3) of this title, 

 
(L) promulgation or revision of regulations for noncompliance penalties under 
section 7420 of this title, 

 
(M) promulgation or revision of any regulations promulgated under section 
7541 of this title (relating to warranties and compliance by vehicles in actual 
use), 

 
(N) action of the Administrator under section 7426 of this title (relating to 
interstate pollution abatement), 

 
(O) the promulgation or revision of any regulation pertaining to consumer and 
commercial products under section 7511b(e) of this title, 
(P) the promulgation or revision of any regulation pertaining to field citations 
under section 7413(d)(3) of this title, 

 
(Q) the promulgation or revision of any regulation pertaining to urban buses 
or the clean-fuel vehicle, clean-fuel fleet, and clean fuel programs under part 
C of subchapter II of this chapter, 

 
(R) the promulgation or revision of any regulation pertaining to nonroad 
engines or nonroad vehicles under section 7547 of this title, 

 
(S) the promulgation or revision of any regulation relating to motor vehicle 
compliance program fees under section 7552 of this title, 

 
(T) the promulgation or revision of any regulation under subchapter IV-A of 
this chapter (relating to acid deposition), 

 
(U) the promulgation or revision of any regulation under section 7511b(f) of 
this title pertaining to marine vessels, and 

 
(V) such other actions as the Administrator may determine. 
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The provisions of section 553 through 557 and section 706 of Title 5 shall not, except 
as expressly provided in this subsection, apply to actions to which this subsection 
applies. This subsection shall not apply in the case of any rule or 
circumstance referred to in subparagraphs (A) or (B) of subsection 553(b) of Title 5. 
 
(2) Not later than the date of proposal of any action to which this subsection applies, 
the Administrator shall establish a rulemaking docket for such action (hereinafter in 
this subsection referred to as a “rule”). Whenever a rule applies only 
within a particular State, a second (identical) docket shall be simultaneously 
established in the appropriate regional office of the Environmental Protection 
Agency. 
 
(3) In the case of any rule to which this subsection applies, notice of proposed 
rulemaking shall be published in the Federal Register, as provided under section 
553(b) of Title 5, shall be accompanied by a statement of its basis and purpose and 
shall specify the period available for public comment (hereinafter referred to as the 
“comment period”). The notice of proposed rulemaking shall also state the docket 
number, the location or locations of the docket, and the times it will be open to public 
inspection. The statement of basis and purpose shall include a summary of-- 
 

(A) the factual data on which the proposed rule is based; 
 

(B) the methodology used in obtaining the data and in analyzing the data; and 
 

(C) the major legal interpretations and policy considerations underlying the 
proposed rule. 

 
The statement shall also set forth or summarize and provide a reference to any 
pertinent findings, recommendations, and comments by the Scientific Review 
Committee established under section 7409(d) of this title and the National Academy 
of Sciences, and, if the proposal differs in any important respect from any of these 
recommendations, an explanation of the reasons for such differences. All data, 
information, and documents referred to in this paragraph on which the 
proposed rule relies shall be included in the docket on the date of publication of the 
proposed rule. 
 
(4)(A) The rulemaking docket required under paragraph (2) shall be open for 
inspection by the public at reasonable times specified in the notice of proposed 
rulemaking. Any person may copy documents contained in the docket. The 
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Administrator shall provide copying facilities which may be used at the expense of 
the person seeking copies, but the Administrator may waive or reduce such expenses 
in such instances as the public interest requires. Any person may 
request copies by mail if the person pays the expenses, including personnel costs to 
do the copying. 
 
(B)(i) Promptly upon receipt by the agency, all written comments and documentary 
information on the proposed rule received from any person for inclusion in the 
docket during the comment period shall be placed in the docket. The transcript of 
public hearings, if any, on the proposed rule shall also be included in the docket 
promptly upon receipt from the person who transcribed such hearings. All 
documents which become available after the proposed rule has been published and 
which the Administrator determines are of central relevance to the rulemaking shall 
be placed in the docket as soon as possible after their availability. 
 
(ii) The drafts of proposed rules submitted by the Administrator to the Office of 
Management and Budget for any interagency review process prior to proposal of any 
such rule, all documents accompanying such drafts, and all written comments 
thereon by other agencies and all written responses to such written comments by the 
Administrator shall be placed in the docket no later than the date of proposal of the 
rule. The drafts of the final rule submitted for such review process prior to 
promulgation and all such written comments thereon, all documents accompanying 
such drafts, and written responses thereto shall be placed in the docket no later than 
the date of promulgation. 
 
(5) In promulgating a rule to which this subsection applies (i) the Administrator shall 
allow any person to submit written comments, data, or documentary information; 
(ii) the Administrator shall give interested persons an opportunity for 
the oral presentation of data, views, or arguments, in addition to an opportunity to 
make written submissions; (iii) a transcript shall be kept of any oral presentation; 
and (iv) the Administrator shall keep the record of such proceeding open for thirty 
days after completion of the proceeding to provide an opportunity for submission of 
rebuttal and supplementary information. 
 
(6)(A) The promulgated rule shall be accompanied by (i) a statement of basis and 
purpose like that referred to in paragraph (3) with respect to a proposed rule and (ii) 
an explanation of the reasons for any major changes in the promulgated rule from 
the proposed rule. 
 

USCA Case #17-1044      Document #1727832            Filed: 04/23/2018      Page 106 of 121



 A-8  

(B) The promulgated rule shall also be accompanied by a response to each of the 
significant comments, criticisms, and new data submitted in written or oral 
presentations during the comment period. 
 
(C) The promulgated rule may not be based (in part or whole) on any information or 
data which has not been placed in the docket as of the date of such promulgation. 
 
(7)(A) The record for judicial review shall consist exclusively of the material 
referred to in paragraph (3), clause (i) of paragraph (4)(B), and subparagraphs (A) 
and (B) of paragraph (6). 
 
(B) Only an objection to a rule or procedure which was raised with reasonable 
specificity during the period for public comment (including any public hearing) may 
be raised during judicial review. If the person raising an objection can demonstrate 
to the Administrator that it was impracticable to raise such objection within such 
time or if the grounds for such objection arose after the period for public comment 
(but within the time specified for judicial review) and if such objection is of central 
relevance to the outcome of the rule, the Administrator shall convene a proceeding 
for reconsideration of the rule and provide the same procedural rights as would have 
been afforded had the information been available at the time the rule was proposed. 
If the Administrator refuses to convene such a proceeding, such person may seek 
review of such refusal in the United States court of appeals for the appropriate circuit 
(as provided in subsection (b) of this section). Such reconsideration shall not 
postpone the effectiveness of the rule. The effectiveness of the rule may be stayed 
during such reconsideration, however, by the Administrator or the court for a period 
not to exceed three months. 
 
(8) The sole forum for challenging procedural determinations made by the 
Administrator under this subsection shall be in the United States court of appeals for 
the appropriate circuit (as provided in subsection (b) of this section) at the 
time of the substantive review of the rule. No interlocutory appeals shall be permitted 
with respect to such procedural determinations. In reviewing alleged procedural 
errors, the court may invalidate the rule only if the errors were so serious and related 
to matters of such central relevance to the rule that there is a substantial likelihood 
that the rule would have been significantly changed if such errors had not been made. 
 
(9) In the case of review of any action of the Administrator to which this subsection 
applies, the court may reverse any such action found to be-- 
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(A) arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law; 

 
(B) contrary to constitutional right, power, privilege, or immunity; 

 
(C) in excess of statutory jurisdiction, authority, or limitations, or short of 
statutory right; or 

 
(D) without observance of procedure required by law, if (i) such failure to 
observe such procedure is arbitrary or capricious, (ii) the requirement of 
paragraph (7)(B) has been met, and (iii) the condition of the last sentence of 
paragraph (8) is met. 

 
(10) Each statutory deadline for promulgation of rules to which this subsection 
applies which requires promulgation less than six months after date of proposal may 
be extended to not more than six months after date of proposal by the 
Administrator upon a determination that such extension is necessary to afford the 
public, and the agency, adequate opportunity to carry out the purposes of this 
subsection. 
 
(11) The requirements of this subsection shall take effect with respect to any rule the 
proposal of which occurs after ninety days after August 7, 1977. 
 

*     *     * 
 

40 C.F.R. § 2.211(b) 
 

(b) Each EPA officer or employee who has custody or possession of business 
information shall take appropriate measures to properly safeguard such information 
and to protect against its improper disclosure. 
 

*     *     * 
 

40 C.F.R. § 80.1405(c) 
 
(c) EPA will calculate the annual renewable fuel percentage standards using the 
following equations: 
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Where: 
 
StdCB,i = The cellulosic biofuel standard for year i, in percent. 
 
StdBBD,i = The biomass-based diesel standard for year i, in percent. 
 
StdAB,i = The advanced biofuel standard for year i, in percent. 
 
StdRF,i = The renewable fuel standard for year i, in percent. 
 
RFVCB,i = Annual volume of cellulosic biofuel required by 42 U.S.C. 
7545(o)(2)(B)for year i, or volume as adjusted pursuant to 42 U.S.C. 7545(o)(7)(D), 
in gallons. 
 
RFVBBD,i = Annual volume of biomass-based diesel required by 42 U.S.C 
7545(o)(2)(B) for year i, in gallons. 
 
RFVAB,i = Annual volume of advanced biofuel required by 42 U.S.C. 
7545(o)(2)(B) for year i, in gallons. 
 
RFVRF,i = Annual volume of renewable fuel required by 42 U.S.C. 7545(o)(2)(B) 
for year i, in gallons. 
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Gi = Amount of gasoline projected to be used in the 48 contiguous states and Hawaii, 
in year i, in gallons. 
 
Di = Amount of diesel projected to be used in the 48 contiguous states and Hawaii, 
in year i, in gallons. 
 
RGi = Amount of renewable fuel blended into gasoline that is projected to be 
consumed in the 48 contiguous states and Hawaii, in year i, in gallons. 
 
RDi = Amount of renewable fuel blended into diesel that is projected to be consumed 
in the 48 contiguous states and Hawaii, in year i, in gallons. 
 
GSi = Amount of gasoline projected to be used in Alaska or a U.S. territory, in year 
i, if the state or territory has opted in or opts-in, in gallons. 
 
RGSi = Amount of renewable fuel blended into gasoline that is projected to be 
consumed in Alaska or a U.S. territory, in year i, if the state or territory opts-in, in 
gallons. 
 
DSi = Amount of diesel projected to be used in Alaska or a U.S. territory, in year i, 
if the state or territory has opted in or opts-in, in gallons. 
 
RDSi = Amount of renewable fuel blended into diesel that is projected to be 
consumed in Alaska or a U.S. territory, in year i, if the state or territory opts-in, in 
gallons. 
 
GEi = The amount of gasoline projected to be produced by exempt small refineries 
and small refiners, in year i, in gallons in any year they are exempt per §§ 80.1441 
and 80.1442. 
 
DEi = The amount of diesel fuel projected to be produced by exempt small 
refineries and small refiners in year i, in gallons, in any year they are exempt per 
§§ 80.1441 and 80.1442. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

WICHITA FALLS DIVISION 

VALERO ENERGY CORPORATION, 

Plaintiff, 

v. 

UNITED STATES ENVIRONMENTAL 

PROTECTION AGENCY, et al., 

Defendant. 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

Civil Action No. 7:17-cv-00004-O 

ORDER 

Before the Court are Defendants’ Motion to Dismiss (ECF No. 19), filed March 27, 2017; 

Plaintiff’s Response (ECF No. 23), filed May 17, 2017; Defendants’ Reply (ECF No. 29), filed 

June 21, 2017; Defendants’ Supplemental Document (ECF No. 30), filed June 29, 2017; Plaintiff’s 

Response to Defendants’ Supplemental Document (ECF No. 31), filed July 27, 2017; Plaintiff’s 

Supplemental Evidence (ECF No. 33), filed July 18, 2017; and Plaintiff’s Notice of Supplemental 

Authority (ECF No. 35), filed August 7, 2017. Having considered the motion, related briefing, and 

applicable law, the Court finds that Defendants’ Motion to Dismiss (ECF No. 19) should be and 

is hereby GRANTED, and Plaintiff’s Complaint (ECF No. 1) is DISMISSED without prejudice 

for lack of subject matter jurisdiction. 

I. BACKGROUND

This action arises out of allegations by Plaintiff Valero Energy Corporation and its

subsidiaries that Defendants, the United States Environmental Protection Agency (the “EPA”) and 
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its Administrator—formerly Regina McCarthy, now Scott Pruitt—neglected to perform 

non-discretionary duties under Section 211(o) of the Clean Air Act (“CAA”). Compl. ¶ 1, ECF 

No. 1. Plaintiff brings this citizen suit under Section 304(a)(2) of the CAA, 42 U.S.C. § 7604(a)(2), 

seeking an order to compel Defendants to carry out duties that it believes are required by law. 

Compl. ¶¶ 3, A–C, ECF No. 1. Section 304(a)(2) authorizes any person to sue the EPA and its 

Administrator to require them to perform a non-discretionary duty. See 42 U.S.C. § 7604(a)(2). 

Defendants move to dismiss for, among other reasons, lack of subject matter jurisdiction. Defs.’ 

Memo. Supp. Mot. Dismiss (“Defs.’ Memo.”) 4, ECF No. 1. They argue that, because the 

challenged inaction is within their statutory discretion, Plaintiff’s claims are outside the scope of 

a Section 304 citizen suit and therefore barred by sovereign immunity. Id. 

II. LEGAL STANDARDS

A. Motion to Dismiss

A 12(b)(1) motion to dismiss for lack of subject matter jurisdiction alleges that the court 

lacks authority to hear the dispute. See Fed. R. Civ. P. 12(b)(1). A court may find that subject 

matter jurisdiction is lacking based on “(1) the complaint alone; (2) the complaint supplemented 

by undisputed facts evidenced in the record; or (3) the complaint supplemented by undisputed facts 

plus the court’s resolution of disputed facts.” Ramming v. United States, 281 F.3d 158, 161 (5th 

Cir. 2001). When challenging subject matter jurisdiction under Rule 12(b)(1), a party can make a 

“facial attack” or a “factual attack.” Paterson v. Weinberger, 644 F.2d 521, 523 (5th Cir. 1981). If 

the moving party merely files a Rule 12(b)(1) motion, without submitting “affidavits, testimony, 

or other evidentiary materials,” it is considered a facial attack, and the court looks only at the 

sufficiency of the allegations in the pleadings and assumes them to be true. Id. “Ultimately, a 
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motion to dismiss for lack of subject matter jurisdiction should be granted only if it appears certain 

that the plaintiff cannot prove any set of facts in support of his claim that would entitle plaintiff to 

relief.” Ramming, 281 F.3d at 161. 

B. Subject Matter Jurisdiction

Rule 12(h)(3) of the Federal Rules of Civil Procedure provides that “if the court determines 

at any time that it lacks subject matter jurisdiction, the court must dismiss the action.” Fed. R. Civ. 

P. 12(h)(3). Federal courts have limited jurisdiction but may hear cases where the complaint states

a claim arising under federal law. See 28 U.S.C. § 1331. The party invoking federal jurisdiction 

has the burden of establishing it. Corfield v. Dallas Glen Hills LP, 355 F.3d 853, 857 (5th Cir. 

2003). 

C. CAA Sovereign Immunity Waiver

While the EPA and its Administrator ordinarily enjoy sovereign immunity from suit, 

Congress waived sovereign immunity in Section 304(a)(2) of the CAA, providing that “any person 

may commence a civil action on his own behalf . . . against the [EPA] Administrator where there 

is alleged a failure of the Administrator to perform any act or duty under this chapter which is not 

discretionary with the Administrator . . . .” 42 U.S.C. § 7604(a)(2). Moreover, “[t]he district courts 

shall have jurisdiction, without regard to the amount in controversy or the citizenship of the 

parties . . . to order the Administrator to perform such act or duty . . . .” Id.; see Council of 

Commuter Orgs. v. Metro. Transp. Auth., 683 F.2d 663, 671 (2d Cir. 1982) (“[T]he District Court 

has jurisdiction to compel EPA to carry out only non-discretionary duties.” (citing 42 U.S.C. 

§ 7604(a))). This waiver is limited to the enforcement of “a clear statutory mandate.” City of 

Seabrook v. Costle, 659 F.2d 1371, 1374 (5th Cir. 1981); see also, e.g., Murray Energy Corp. v. 
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Adm’r of Envtl. Prot. Agency, 861 F.3d 529, 535 (4th Cir. 2017) (“We have construed Section 

304(a)(2) ‘narrowly’ by confining its scope to the enforcement of legally required acts or duties of 

a specific and discrete nature that precludes broad agency discretion.”). 

III. ANALYSIS

Plaintiff bases its suit on Section 211(o) of the CAA. This section of the CAA establishes

the Renewable Fuel Standards (“RFS”) program. Congress created the RFS program by amending 

the CAA in 2005 and 2007. See Energy Policy Act of 2005, Pub. L. No. 109-58, 119 Stat. 594 

(2005); Energy Independence and Security Act of 2007, Pub. L. No. 110-140, 121 Stat. 1492 

(2007). These amendments are codified at 42 U.S.C. § 7545(o). The RFS program in Section 

211(o) is designed to “increase the production of clean renewable fuels,” Pub. L. No. 110-140, 121 

Stat. 1492, by directing the EPA to regulate “gasoline . . . [and] transportation fuel sold into 

commerce” so that they contain statutory volumes of renewable fuels. 42 U.S.C. 

§ 7545(o)(2)(A)(i).

Section 211(o) sets out several duties that the EPA and its Administrator must follow in 

order to regulate the production of renewable fuels. First, Section 211(o)(2) requires the EPA to 

promulgate implementing regulations that establish how much renewable fuel must be sold in 

commerce and what business entities will be subject to these regulations. See 42 U.S.C. 

§ 7545(o)(2). Section 211(o)(3) then instructs the EPA to annually publish a percentage of 

renewable fuel that regulated business entities must sell in proportion to non-renewable fuel in 

order to meet the volume levels of the implementing regulations. See 42 U.S.C. § 7545(o)(3). 

Finally, Section 211(o)(11) requires the EPA Administrator to periodically review existing fuel 

technology, the feasibility of complying with its renewable fuel regulations, and the impact of its 
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rules on regulated entities, so that the agency can make appropriate adjustments to its regulations 

over time. See 42 U.S.C. § 7545(o)(11). 

Plaintiff complains that Defendants have not undertaken certain non-discretionary duties 

in Section 211(o). Specifically, Plaintiffs claim that Defendants have neglected to conduct yearly 

reviews of what entities are “appropriate” to regulate under the RFS program, and to conduct 

“periodic” reviews of the RFS regulations. For the reasons set out below, Plaintiff has not carried 

its burden of establishing subject matter jurisdiction, because the statute gives Defendants 

discretion in deciding whether or how to take these actions—and a citizen suit under Section 

304(a)(2) is only permitted to force compliance with non-discretionary duties. See City of 

Seabrook, 659 F.2d at 1374 (holding that Section 304(a)(2) may only be used to enforce “a clear 

statutory mandate”). Without resort to Section 304, Plaintiffs claims are barred by sovereign 

immunity. 

A. Yearly Review Claim—Section 211(o)(2)–(3)

Plaintiff’s first allegation is that Section 211(o)(2)–(3) creates a non-discretionary duty to 

annually evaluate and adjust what entities are “appropriate” to regulate under the RFS program, 

and that Defendants have failed to do so every year (“yearly review claim”). Compl. ¶ 19, ECF 

No. 1. The gravamen of Plaintiff’s yearly review claim is in Paragraph 19 of the Complaint: 

Under section 211(o)(2)(A)(iii), (o)(3)(B)(ii), 42 U.S.C. § 7545(o)(2)(A)(iii), 

(o)(3)(B)(ii), EPA is obligated to evaluate and adjust annually the regulations 

implementing the RFS program to ensure that it regulates the appropriate parties 

(known as “obligated parties”). EPA has failed to meet this statutory deadline 

every year since 2010. 

Compl. ¶ 19, ECF No. 1 (emphasis added). Plaintiff seeks an order directing Defendants to conduct 

this yearly evaluation and adjustment of “appropriate” parties. Compl. ¶¶ A–C, ECF No. 1. 
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Defendants move to dismiss this claim on the ground that the statute nowhere imposes an annual 

obligation to evaluate and adjust what entities are subject to the RFS regulations. See Defs.’ Memo. 

16–20, ECF No. 19. The Court will consider whether Section 211(o)(2)–(3) creates the non-

discretionary duty alleged by Plaintiffs. 

1. Duties Under Section 211(o)(2)—“Renewable Fuel Program”

Section 211(o)(2) commands the EPA to enact two implementing rules to accomplish its 

goal of increasing the volume of renewable fuels in commerce. See 42 U.S.C. § 7545(o)(2). 

Section 211(o)(2)(A)(i)—titled “Regulations”—provides: 

Not later than 1 year after August 8, 2005, the Administrator shall promulgate 

regulations to ensure that gasoline sold or introduced into commerce in the 

United States (except in noncontiguous States or territories), on an annual 

average basis, contains the applicable volume of renewable fuel determined in 

accordance with subparagraph (B).  

Not later than 1 year after December 19, 2007, the Administrator shall revise 

the regulations under this paragraph to ensure that transportation fuel sold or 

introduced into commerce in the United States (except in noncontiguous States 

or territories), on an annual average basis, contains at least the applicable 

volume of renewable fuel, advanced biofuel, cellulosic biofuel, and biomass-

based diesel, determined in accordance with subparagraph (B) and, in the case 

of any such renewable fuel produced from new facilities that commence 

construction after December 19, 2007, achieves at least a 20 percent reduction 

in lifecycle greenhouse gas emissions compared to baseline lifecycle 

greenhouse gas emissions. 

Id. (emphasis added). Section 211(o)(2)(A)(i) therefore requires the EPA to enact two rules 

regulating non-renewable fuels, first for “gasoline,” and then for “transportation fuel,” to ensure 

that these fuels, when sold in commerce, “contain[] the applicable [statutory] volume” of clean, 

renewable fuel. Id. Defendants promulgated these two rules in 2007 and 2010. 72 Fed. Reg. 23,900 

(May 1, 2007); 75 Fed. Reg. 14,670 (Mar. 26, 2010). 
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Congress identified the business entities that the EPA may hold responsible for meeting 

the renewable standards. Section 211(o)(2)(A)(iii) provides that these two implementing rules 

shall be “applicable to refineries, blenders, distributors, and importers, as appropriate, to ensure 

that the [renewable fuel levels] . . . are met . . . .” 42 U.S.C. § 7545(o)(2)(A)(iii) (emphasis added). 

However, Section 211(o)(A)(iii) does not specify what entities are “appropriate[ly]” subject to 

compliance. Id. The EPA therefore has discretion to determine what entities are “appropriate” to 

include in the regulations’ compliance provisions. See also Michigan v. E.P.A., 135 S. Ct. 2699, 

2707 (2015) (“In particular, ‘appropriate’ is ‘the classic broad and all-encompassing term that 

naturally and traditionally includes consideration of all the relevant factors.’“). The EPA identified 

“appropriate” entities in the compliance provisions of its 2007 and 2010 rules. See 72 Fed. Reg. 

23,924 (“We generally refer to all of the obligated parties as refiners and importers . . . .”); 75 Fed. 

Reg. 14,722 (Mar. 26, 2010) (“[B]ased on the comments we received, we do not believe that the 

concerns expressed warrant a change in the designation of obligated parties for the RFS2 program 

at this time.”). 

2. Duties Under Section 211(o)(3)—“Applicable Percentages”

Section 211(o)(3) directs the EPA to annually determine and publish the proportion of 

renewable to non-renewable fuel that compliant parties must introduce into commerce to comply 

with the two implementing rules enacted under Section 211(o)(2). See § 7545(o)(3); Monroe 

Energy, LLC v. E.P.A., 750 F.3d 909, 912 (D.C. Cir. 2014). To determine this proportion, Section 

211(o)(3)(A) requires the Energy Information Administration to provide the EPA with “an 

estimate, with respect to the following calendar year, of the volumes of transportation fuel, 

biomass-based diesel, and cellulosic biofuel projected to be sold or introduced into commerce in 
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the United States.” 42 U.S.C. § 7545(o)(3)(A). Then, based on this estimate, Section 

211(o)(3)(B)(i) commands the EPA to “determine and publish in the Federal Register, with respect 

to the following calendar year, the renewable fuel obligation that ensures that the requirements of 

paragraph (2) are met.” 42 U.S.C. § 7545 (o)(3)(B)(i). “The result is a percentage standard 

informing each obligated party how much of its fuel production must consist of renewable fuels.” 

Monroe Energy, LLC, 750 F.3d at 912. The EPA therefore has a duty, every year for the duration 

of the RFS program, to calculate and publish a new percentage standard of renewable fuel—“the 

renewable fuel obligation”—for compliant parties. Beginning in 2010, the EPA has annually 

determined and published these percentage obligations. See 40 C.F.R. § 80.1405. 

Section 211(o)(3)(B)(ii) identifies the business entities that the EPA may hold responsible 

for meeting the percentage obligations.  It provides that the percentage obligation “shall . . . be 

applicable to refineries, blenders, and importers, as appropriate.” 42 U.S.C. § 7545 (o)(3)(B)(ii) 

(emphasis added). The statute does not specify what entities are “appropriate” to comply with the 

percentage obligation, so the EPA has discretion to make that determination. Beginning in 2010, 

the EPA has annually calculated and applied the percentage obligation to those entities that it 

determined were “appropriate” to list in the compliance provisions of the implementing RFS 

regulations promulgated under Section 211(o)(2). See 40 C.F.R. § 80.1405 (establishing the yearly 

percentage obligation for obligated parties under the implementing regulations without a fresh 

determination of who is an obligated party). 

3. No Clear Statutory Mandate to Annually Determine “Appropriate” Entities

for Regulation

Section 211(o)(2)–(3) does requires the EPA to annually determine and publish the 

percentage obligation that will apply to “appropriate” entities. But contrary to Plaintiff’s legal 
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assertion in the Complaint, it does not require the EPA to annually evaluate and adjust what entities 

are “appropriate[ly]” subject to the implementing regulations and the annual percentage obligation. 

The Court therefore agrees with Defendants that there is no clear statutory mandate in the CAA 

obligating Defendants to evaluate or adjust what entities are “appropriate[ly]” included in the 

compliance provisions of the initial RFS regulations, or—having been included in the compliance 

provisions of the implementing regulations—what entities are “appropriate[ly]” forced to comply 

with those regulations as they are translated into new percentage obligations each year. See Defs.’ 

Memo. 16–20, ECF No. 19. 

 “[W]here Congress includes particular language in one section of a statute but omits it in 

another section of the same Act, it is generally presumed that Congress acts intentionally and 

purposely in the disparate inclusion or exclusion.” Bates v. United States, 522 U.S. 23, 29–30 

(1997) (quotation marks omitted). Congress has enacted, in other provisions of the CAA, periodic 

deadlines for the EPA to review and revise its regulations. See, e.g., 42 U.S.C. § 7409(d)(1) (“Not 

later than December 31, 1980, and at five-year intervals thereafter, the Administrator shall 

complete a thorough review . . . and shall make such revisions in such criteria and standards and 

promulgate such new standards as may be appropriate . . . .” (emphasis added)). But 

Section 211(o) contains no such provision requiring the EPA or its Administrator to reassess and 

adjust what entities are “appropriate” to regulate under the RFS program.  

Section 304(a)(2) only gives this Court jurisdiction to order Defendants to carry out non-

discretionary duties that are clearly mandated in the CAA. See City of Seabrook, 659 F.2d at 1374. 

Because Plaintiff has not shown a non-discretionary duty, clearly mandated by the statute, to yearly 

evaluate and adjust who is an “appropriate” entity, the Court GRANTS Defendants motion to 
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dismiss as to Plaintiffs’ yearly review claim as outside the scope of the Court’s jurisdiction under 

Section 304(a)(2) and thus barred by sovereign immunity. 

B. Periodic Review Claim—Section 211(o)(11)

Plaintiff’s second allegation is that Section 211(o)(11) creates a non-discretionary duty to 

conduct periodic reviews of the impact of the RFS regulations, and that Defendants have not 

conducted a single review since the EPA promulgated its first RFS regulation in 2007 (“periodic 

review claim”). Compl. ¶ 20, ECF No. 1. Plaintiff seeks an order directing Defendants to conduct 

periodic reviews. Compl. ¶ A–C, ECF No. 1. Defendants move to dismiss this claim on the grounds 

that the statutory language does not define the word “periodic” with a date certain, leaving the 

determination of when to conduct periodic reviews within Defendants’ discretion. Defs.’ Memo. 

20, ECF No. 19. The Court will evaluate whether Section 211(o)(11) creates the non-discretionary 

duty alleged by Plaintiffs. 

1. Duties Under Subsection (o), Paragraph (11)—“Periodic Reviews”

Section 211(o)(11) instructs the EPA to conduct periodic reviews of the impact of its 

regulations in order to “allow for the appropriate adjustment” of the annual percentage obligation. 

42 U.S.C. § 7545 (o)(11). The EPA Administrator “shall conduct periodic reviews of—(A) 

existing technologies; (B) the feasibility of achieving compliance with the requirements; and (C) 

the impacts of the requirements described in subsection (a)(2) on each individual and entity 

described in paragraph (2).” 42 U.S.C. § 7545 (o)(11) (emphasis added). The statute does not 

define the word “periodic” or set a date certain for conducting those reviews. The EPA 

Administrator therefore has a duty to conduct these reviews, but discretion to determine when and 

how often to do so. 
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2. No Clear Statutory Mandate to Conduct “Periodic” Reviews by a Date

Certain

“In the absence of a readily-ascertainable deadline . . . it will be almost impossible to 

conclude that Congress accords a particular agency action such high priority as to impose upon 

the agency a ‘categorical[ ] mandat[e]’ that deprives it of all discretion over the timing of its work.” 

Sierra Club v. Thomas, 828 F.2d 783, 791 (D.C. Cir. 1987). If the CAA does not clearly mandate 

a date certain on which Defendants are required to conduct Section 211(o)(11) periodic reviews, 

the Court is not permitted to invent a date certain, interpolate it into the statute, and order 

Defendants to conduct periodic reviews in compliance with it. Cf. City of Seabrook, 659 F.2d at 

1374 (holding that Section 304(a)(2) may only be used to enforce “a clear statutory mandate”). 

Plaintiffs are surely correct that “periodic” does not mean “never,” Pl.’s Resp. 2, ECF No. 23, but 

its precise meaning is determined by the discretion of the EPA, its Administrator, or Congress—

not this Court. 

Because Plaintiff has failed to show a non-discretionary duty, clearly mandated by the 

statute, to conduct a periodic review of the RFS regulations by a date certain, the Court GRANTS 

Defendants motion to dismiss as to Plaintiffs’ periodic review claim as outside the scope of the 

Court’s jurisdiction under Section 304(a)(2) and thus barred by sovereign immunity. 

IV. CONCLUSION

Based on the foregoing, the Court finds that Defendants’ Motion to Dismiss (ECF No. 19)

should be and is hereby GRANTED and Plaintiff’s Complaint (ECF No. 1) is DISMISSED 

without prejudice for lack of subject matter jurisdiction. 

SO ORDERED on this 28th day of November, 2017. 

 Case 7:17-cv-00004-O   Document 39   Filed 11/28/17    Page 11 of 11   PageID 844USCA Case #17-1044      Document #1727832            Filed: 04/23/2018      Page 121 of 121

Oconnor
Signature Block


	CFFY_-_EPA_Brief_-_final - minus addendum.pdf
	CFFY - Addendum - Final w Valero.pdf
	CFFFY - _EPA_ADDENDUM - missing Valero.pdf
	Valero_Decision Granting MTD - paginated.pdf




