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INTRODUCTION 

All four of the traditional factors favor a stay in this case.  First, there is far 

more than a reasonable probability of success on the merits.  The decision below 

adopted an unsustainable interpretation of the Error Correction Rule that conflicts 

with its text, the regulatory history, and background principles of administrative law, 

and it is highly likely that this Court will reverse.  Second, AHRI and its members 

will suffer irreparable harm from the risk of mootness and from tens of millions of 

dollars in unrecoverable design and development costs.  Third, those harms 

outweigh any possible harm to plaintiffs if a stay is denied, which would consist 

solely of a relatively brief delay in the implementation of the proposed standards.1  

Finally, the public interest also favors a stay.  The motion for a stay pending appeal 

should be granted. 

ARGUMENT 

I. AHRI Will Likely Succeed On The Merits. 

The first stay factor is plainly satisfied here, as AHRI has shown more than 

the necessary “reasonable probability” or “fair prospect” of success on the merits.  

Leiva-Perez v. Holder, 640 F.3d 962, 967-68 (9th Cir. 2011).  Despite the established 

principle that agencies have full discretion to review and revise their regulations until 

they are published in the Federal Register, the district court interpreted the Error 

                                            
1  AHRI does not oppose expediting this appeal if a stay is granted. 
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Correction Rule to strip away that discretion, and to make publication mandatory as 

soon as the Department of Energy (“DOE”) posts an energy conservation standard 

for error correction.  Nothing in the regulatory text requires that implausible 

interpretation, and nothing in the regulatory history even hints that DOE intended 

that unlikely result in adopting the Error Correction Rule.  See Mot.9-12.  That 

interpretation is certainly not so compelled by the regulatory text and history as to 

justify setting aside the agency’s contrary (and controlling) views.  Auer v. Robbins, 

519 U.S. 452, 461-62 (1997).  There is clearly a “fair prospect,” and in fact a high 

likelihood, that this Court will reverse. 

Plaintiffs cannot and do not dispute the fundamental rule that agencies 

normally have inherent discretion to reconsider their rules before they are published.  

See Kennecott Utah Copper Corp. v. Dep’t of the Interior, 88 F.3d 1191, 1206 (D.C. 

Cir. 1996) (noting that agencies may revise or withdraw regulations “until virtually 

the last minute before public release”); 1 C.F.R. §18.13(a).  Instead, plaintiffs argue 

that agencies cannot exercise their discretion in violation of their own regulations.  

See States Opp.13-14 (citing, inter alia, Service v. Dulles, 354 U.S. 363 (1957)).  

That is a classic example of begging the question:  the entire issue presented here is 

whether it does violate the Error Correction Rule for DOE to reconsider an energy 

conservation standard before it is published.  The general rule that agencies retain 
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discretion until the moment of publication weighs heavily against interpreting the 

regulation to eliminate that discretion. 

That is especially true because the regulatory history does not indicate that 

DOE meant to constrain its usual discretion in that way.  If the Error Correction Rule 

were meant to have that extraordinary effect, DOE would surely have mentioned it.  

Plaintiffs note that DOE said posting a proposed standard for error correction 

“signals the end of DOE’s substantive analysis.”  States Opp.12; NGOs Opp.13.  But 

agencies traditionally have discretion to correct or withdraw rules long after their 

“substantive analysis” ends—indeed, until almost the very moment that the rules are 

published.  Kennecott, 88 F.3d at 1206.  Plaintiffs also note that the agency rejected 

proposals for a full reconsideration procedure, States Opp.12-13; but that only shows 

the agency did not require itself to reconsider its rules, not that it abandoned the 

discretion to do so.   

Plaintiffs also point out that DOE said it was establishing “timelines” for 

publication.  States Opp.12-13, 15.  But as plaintiffs recognize, DOE actually denied 

a request to “specify exactly how much time [DOE] will take to submit a corrected 

rule for publication.”  81 Fed. Reg. 57,745, 57,750 (Aug. 24, 2016).  That does not 

show, as plaintiffs contend, that DOE “viewed its obligations as mandatory and time-

constrained.”  States Opp.15.  On the contrary, it shows the opposite:  DOE rejected 

any such mandatory deadline.  
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Like the district court, plaintiffs rely on the word “will” in the regulatory text, 

claiming that word imports the same mandatory obligation that the agency rejected.  

States Opp.9; NGOs Opp.11.  To be sure, “will” often has a mandatory sense.  See 

Fernandez v. United States, 496 F. App’x 704, 705 (9th Cir. 2012).  But as this Court 

has made clear, words that “generally denote[] a mandatory duty” must be read in 

context; “[p]articularly when used in a [regulation] that prospectively affects 

government action,” they are “sometimes the equivalent of ‘may,’” and their 

interpretation “is determined by the objectives of the [regulation].”  Sierra Club v. 

Whitman, 268 F.3d 898, 904 (9th Cir. 2001).  The context here makes clear that the 

Error Correction Rule was never intended to eliminate DOE’s traditional authority 

to revise its unpublished regulations.2 

Indeed, the agency specifically preserved that traditional authority:  “Until an 

energy conservation standard has been published in the Federal Register, [DOE] may 

correct such standard, consistent with the Administrative Procedure Act.”  10 C.F.R. 

§430.5(g).  Like the district court, plaintiffs read this subsection to limit DOE to 

correcting defined “Errors.”  States Opp.10-11; NGOs Opp.12.  But what the text 

actually says is that DOE “may correct such standard,” §430.5(g) (emphasis added), 

not just “Errors in such standard.”  In any event, an “Error” includes any “aspect of 

                                            
2  By contrast, the context makes unmistakably clear that the agency did intend 

to adopt mandatory duties elsewhere in the regulation.  Contra States Opp.10. 
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the regulatory text … that is inconsistent with what [DOE] intended regarding the 

rule at the time of posting.”  Id. §430.5(b).  DOE therefore retained the authority to 

correct any error that would cause its proposed standards to operate differently than 

it intended.  For instance, the agency necessarily intended at the time of posting that 

its proposed standards be “technologically feasible and economically justified”—as 

the statute requires.  42 U.S.C. §§6295(o)(2)(A), 6316(a).  If DOE now realizes that 

its proposed standards do not meet that statutory requirement, it has the authority to 

correct that error. 

The decision below, by contrast, would require DOE to finalize and publish 

any proposed standard that it has posted for error correction—even when DOE 

realizes during the error correction process that the standard suffers from serious 

substantive flaws or would violate the governing statute.  See Mot.12.  Plaintiffs 

concede as much, arguing only that this is an “unlikely hypothetical.”  States 

Opp.15.3  Not so.  In fact, that “hypothetical” may be causing the delay in this case.  

See Dkt. 23-4 (AHRI error correction comments identifying substantive errors).4  

                                            
3  The NGO Plaintiffs argue that the decision below “would not force DOE to 

publish rules with errors in them,” NGOs Opp.13; but they define “errors” to exclude 
substantive flaws in DOE’s analysis, NGOs Opp.12. 

4  The NGO Plaintiffs are wrong to assert that “only one error was identified” 
during the error correction process.  NGOs Opp.13-14.  AHRI itself identified 
numerous errors, although some fall outside plaintiffs’ narrow interpretation of the 
regulation.  See Dkt.23-4. 
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Beyond that, the Error Correction Rule was not intended to require that unlikely 

result, and there is more than a fair prospect that this Court will interpret the 

regulation differently.  Leiva-Perez, 640 F.3d at 966.5 

II. AHRI And Its Members Face Irreparable Harm. 

The second stay factor is likewise met here.  To begin with, AHRI faces a 

significant risk that its appeal will become moot if the proposed standards are 

published.  Chafin v. Chafin, 568 U.S. 165, 178 (2013) (“issuance of a stay is 

warranted” when “the normal course of appellate review might otherwise cause the 

case to become moot”).  Plaintiffs’ only counterargument is to assert that 28 U.S.C. 

§2106 would provide this Court the authority to order the standards vacated.  States 

Opp.16-17; NGOs Opp.9-10.  But plaintiffs cite no case holding that §2106 could 

afford this Court or the district court the power to vacate regulations whose validity 

is not at issue (and which the district court does not even have jurisdiction to review, 

                                            
5  Plaintiffs concede that DOE cannot be required to publish the same proposed 

standards that were posted for error correction, but argue that DOE may only 
“correct” those standards.  States Opp.11-12; NGOs Opp.13-14.  Even if the Error 
Correction Rule imposed a mandatory duty to publish some standards, it cannot be 
read to specify the content of those standards.  See 10 C.F.R. §430.5.  Insofar as the 
district court purported to bind DOE to the content of the proposed standards, rather 
than allowing the agency free rein to amend those standards, it exceeded its authority.  
That is exactly the holding of Norton v. S. Utah Wilderness All., 542 U.S. 55, 65 
(2004), and does not in the slightest “misrepresent[]” that decision, contra States 
Opp.12. 
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see 42 U.S.C. §6306(b)(1)).6  Forcing DOE and AHRI to run this risk of mootness 

is sufficient irreparable harm to warrant a stay.  Chafin, 568 U.S. at 178. 

AHRI members will also be irreparably harmed if they are forced to begin 

spending tens of millions of dollars to design and develop products meeting the 

proposed standards.  Mot.14-19.  Plaintiffs do not contest that these costs are real, 

or that they amount to at least millions of dollars in unrecoverable and potentially 

unnecessary expenses.  Instead, the State Plaintiffs argue that these substantial 

expenses are mere “compliance costs” that cannot qualify as irreparable harm.  State 

Opp.18-19.  They are wrong.  On the contrary, courts have regularly recognized “the 

irreparable harm of nonrecoverable compliance costs.”  Texas v. EPA, 829 F.3d 405, 

433 (5th Cir. 2016) (quoting Thunder Basin Coal Co. v. Reich, 510 U.S. 200, 220-

21 (1994) (Scalia, J., concurring)).  Because “[n]o mechanism here exists for [AHRI 

members] to recover the compliance costs they will incur,” those costs qualify as 

irreparable harm.  Id. at 433-34; see Mexichem Specialty Resins, Inc. v. EPA, 787 

F.3d 544, 555 (D.C. Cir. 2015) (financial injury is irreparable where no 

                                            
6  The cases that the State Plantiffs cite only highlight the problem.  See States 

Opp.17.  Those cases involved direct challenges to published standards, commenced 
by petitions for review in the Court of Appeals.  They nowhere suggest this Court 
has the same power under §2106 that it has when directly reviewing published 
standards under 42 U.S.C. §6306(b). 
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“compensatory or other corrective relief will be available”); Cal. Pharmacists Ass’n 

v. Maxwell-Jolly, 563 F.3d 847, 852 (9th Cir. 2009).7 

The State Plaintiffs also claim this harm would not be “directly traceable” to 

the order requiring publication of the proposed standards, because DOE is 

independently required to issue new standards under 42 U.S.C. 

§6313(a)(6)(C)(iii)(I).  State Opp.20; see Mot.18 n.7.  But given DOE’s apparent 

satisfaction with the current standards, there is no reason to think any new standards 

under §6313(a)(6)(C)(iii)(I) will be more stringent—and certainly not as stringent 

as the proposed standards at issue here.  The tens of millions of dollars in testing and 

development costs that AHRI members would incur if the proposed standards are 

published are thus solely traceable to those proposed standards.8 

Plaintiffs’ attacks on the total design and development costs involved are 

equally unpersuasive.  Faced with sworn declarations from four separate 

manufacturers detailing the millions of dollars in harm they will face, plaintiffs claim 

those declarations should be disregarded because DOE calculated a different value 

for compliance costs when determining the proposed standards.  States Opp.19; 

NGOs Opp.7-8.  It raises an eyebrow to see plaintiffs relying on DOE’s earlier 

                                            
7  This rule also is not limited to the sovereign immunity context.  See Texas v. 

EPA, 829 F.3d at 433-34. 
8  The State Plaintiffs misread the record by suggesting those costs may not 

begin for a year after publication.  See Drew Decl. ¶12 (six months at the latest). 
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calculations when DOE itself now seeks more time to consider its conclusions.  In 

any event, the declarations of the manufacturers who will actually be affected are 

much better evidence than those flawed DOE calculations.  See Mot.17 n.6.  Indeed, 

plaintiffs do not contest any of the flaws in those calculations that AHRI raised in its 

regulatory comments.  See Dkt.23-3. 

Plaintiffs also argue that the harm to AHRI and its members will be less severe 

if the appeal is resolved quickly.  States Opp.20-21; NGOs Opp.8-9.  But that is not 

true with respect to the risk of mootness; and it is less true for AHRI if a stay is 

denied than it is for plaintiffs themselves if a stay is granted.  See infra Part III.  If 

anything, this argument only weighs further in favor of a stay.  Moreover, if a stay is 

granted, AHRI has no objection to expediting this appeal in order to minimize any 

possible harm to plaintiffs. 

III. The Balance Of Equities Favors A Stay. 

The balance of equities also tips sharply toward granting a stay to avoid 

irreparable harm to AHRI and its members.  The risk that this appeal may be mooted, 

and the tens of millions of dollars in unrecoverable compliance costs that 

manufacturers would face, easily outweigh any interest in the immediate 

promulgation of standards that DOE may no longer believe are appropriate. 

Plaintiffs point to earlier DOE calculations to claim that the purported benefits 

from the standards at issue will be worth hundreds of millions of dollars.  States 
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Opp.22; NGOs Opp.3.  Once again, it is odd for plaintiffs to rely on those DOE 

calculations when DOE itself is reconsidering them.  And plaintiffs do not contest 

the prior AHRI comments showing that those earlier calculations were flawed in a 

number of ways, including unreasonable factual assumptions, inconsistent discount 

rates, unreliable estimates of the social cost of carbon, and mischaracterization of 

the current market.  See Dkt.23-3, at 7-16.  The fact that DOE itself no longer seeks 

to act on its prior calculations is strong evidence that those calculations should not 

be relied upon.  Contra States Opp.19-20; NGOs Opp.4.9 

In any event, plaintiffs are wrong to assert that postponing publication of the 

proposed standards would mean their claimed benefits would be “lost” rather than 

merely delayed.  See Mot. 21; contra States Opp.22; NGOs Opp.5-6.  As AHRI has 

explained, and plaintiffs do not contest, plaintiffs’ claimed benefits in the first year 

under those standards (and in each succeeding year) will be exactly the same no 

matter when that first year begins.  Mot.21.  Plaintiffs would of course prefer to 

begin receiving their claimed benefits sooner, but they suffer nothing more than a 

brief delay if those claimed benefits are temporarily postponed.  Not so for the harms 

to AHRI and its members, both from the risk of mootness and from unrecoverable 

design and development costs.  If a stay is granted, those harms to AHRI and its 

                                            
9  The same flawed DOE calculations are the basis for the Driskell and Urbanek 

declarations on which plaintiffs rely.  See NGOs Opp. 3-4, 6, 8; States Opp.22. 
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members may be avoided completely; but if a stay is denied, those harms will be 

immediate and irreparable.  The balance of equities thus favors a stay. 

IV. The Public Interest Favors A Stay. 

Finally, a stay is in the public interest.  The public has significant interests in 

ensuring proper agency authority over administrative rulemaking, in allowing full 

judicial review without the risk of mootness, and in preventing substantial wasted 

investments.  Those public interests substantially outweigh any opposing interest in 

avoiding a temporary delay to the speculative claimed benefits that plaintiffs cite.10 

                                            
10  The NGO Plaintiffs’ argument that a stay would “sanction” or “extend” a 

violation of §6313(a)(6)(C)(iii)(I) is off-base.  Contra NGOs Opp.10.  Staying the 
order below would in no way prevent plaintiffs from filing a separate suit to enforce 
that statutory provision. 
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CONCLUSION 

The Court should grant the motion for a stay pending appeal. 

      Respectfully submitted, 

MARK E. MCKANE 
AUSTIN L. KLAR 
KIRKLAND & ELLIS LLP 
555 California Street  
San Francisco, CA 94104 
(415) 439-1400 
 
 

s/Stuart Drake      
STUART DRAKE 
EDMUND G. LACOUR JR. 
C. HARKER RHODES IV 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, NW  
Washington, DC 20005 
(202) 879-5000 

Counsel for Intervenor-Defendant-Appellant  
Air-Conditioning, Heating, and Refrigeration Institute 

April 6, 2018 
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