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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Supreme Judicial Court Rule 1:21, New 
England Power Generators Association, a Massachusetts 
non-profit corporation, states that it has no parent 
company.  New England Power Generators Association is 
not publicly traded on any United States stock 
exchange and there is no publicly held corporation 
that owns 10% of more of its stock. 

Pursuant to Supreme Judicial Court Rule 1:21, GenOn 
Energy, Inc., a Delaware corporation, states that its 
parent company is NRG Energy, Inc.  GenOn Energy, 
Inc. is not publicly traded on any United States 
stock exchange and NRG Energy, Inc., a publicly held 
corporation, owns 10% or more of its stock. 
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ISSUES PRESENTED 

1. Whether the Massachusetts Department of 

Environmental Protection (“DEP”) and the 

Executive Office of Energy and Environmental 

Affairs (“EEA”) (collectively, “the Agencies”) 

exceeded their authority under the Global Warming 

Solutions Act (“GWSA”) in promulgating 

regulations at 310 Code Mass. Regs. § 7.74 (the 

“7.74 Rules”) that impose annually declining, 

mass-based emissions limits on the electric 

sector. 

2. Whether the 7.74 Rules are arbitrary and 

capricious in effect because they will likely 

increase – and certainly will not decrease – 

statewide greenhouse gas (“GHG”) emissions as 

defined in the GWSA. 

3. Whether the Agencies exceeded their authority 

under the GWSA in promulgating mass-based 

emissions limit regulations that remain in effect 

30 years beyond the statutory sunset date for any 

such regulations.  
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STATEMENT OF THE CASE 

I. Nature of the Case 

On August 11, 2017, the Agencies promulgated 

regulations – the 7.74 Rules – limiting emissions of 

carbon dioxide (“CO2”) from electric generation 

facilities in Massachusetts.  310 Code Mass. Regs. § 

7.74.  In doing so, the Agencies ignored provisions 

of the GWSA, Chapter 298 of the Acts of 2008; G.L. c. 

21N, that required electric generating units, which 

operate in a regional market, to be regulated 

differently than other sources of GHG emissions.  

When the Agencies promulgated regulations that 

ignored the plain language of the statute, they acted 

beyond their statutory authority.  The regulations 

are ultra vires and should be voided by this Court.   

The regulations are not only beyond the 

Agencies’ authority.  The record shows that 

implementation of the regulations, as adopted, will 

also have the perverse impact of causing an increase

in statewide GHG emissions as defined in the GWSA.  

The rulemaking docket compiled by the Agencies for 

the 7.74 Rules demonstrates – without contradiction – 

that the rules will increase statewide GHG emissions.  

To promulgate regulations pursuant to the GWSA that 
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would increase GHG emissions would contravene the 

express purpose of the statute (i.e., to lower GHG 

emissions), yielding an irrational and unsupportable 

result.   

The only real defense of the 7.74 Rules that the 

Agencies can muster is that the rules will not 

increase emissions, because they will not do anything 

at all.  That a rule is useless does not provide a 

rational basis for its promulgation. 

Finally, the regulations purport to establish 

mass-based limits on GHG emissions from electric 

generation facilities that would be effective through 

2050, notwithstanding that the GWSA provides that 

mass-based emissions limit regulations “shall expire 

on December 31, 2020.”  2008 Mass. Acts c. 298, § 16.  

Here too, the Agencies may not ignore the plain 

language of the GWSA.  Even if the regulations were 

otherwise valid, the Agencies may not avoid the 

sunset provision; this Court should void any attempt 

to enforce the 7.74 Rules after December 31, 2020.   

II.Statement of Facts 

A. The Regional Electricity Market. 

 Massachusetts participates in a regional market 

for electric power.  Prior to the promulgation of the 
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7.74 Rules, CO2 emissions from electricity generating 

facilities were regulated under the Regional 

Greenhouse Gas Initiative (“RGGI”).  Since 2008, 

Massachusetts has participated in RGGI along with 

other Northeast states, now including Connecticut, 

Delaware, Maine, Maryland, New Hampshire, New York, 

Rhode Island, and Vermont.  (RA2045-461).  RGGI is 

the nation’s first mandatory, market-based program to 

reduce CO2 emissions.  Id.  Participating states have 

established a regional cap on CO2 emissions from the 

power sector and require power plants to possess a 

tradeable CO2 allowance for each ton of CO2 they emit.  

Id.  RGGI reduces CO2 emissions by establishing a 

regional cap on the amount of CO2 that power plants 

may emit through the issuance of a limited number of 

tradeable CO2 allowances.  Id.  The cap is the total 

number of CO2 allowances issued by participating 

states, and establishes a regional budget for CO2

emissions from the power sector.  Id. 

1 “RA” refers to the Record Appendix which was compiled 
by the Agencies and filed with this Court on February 
16, 2018. 
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 Electricity generators, such as NEPGA’s member 

companies, may obtain CO2 allowances at quarterly CO2

allowance auctions or in the secondary market.  Id.

This approach allows market forces to determine the 

most economic means of reducing emissions.  Id.  

Indeed, the RGGI program has created the 

infrastructure for a regional, market-based approach 

to regulating CO2 emissions, with strong market 

oversight.  Id. 

 ISO New England (“ISO”) is the independent non-

profit corporation responsible for the operation of 

the region’s wholesale electricity markets.  

(RA2370).  Specifically, ISO oversees and administers 

the various regional wholesale electricity markets 

and market products, including the Day-Ahead Energy 

Market, the Real-Time Energy Market and the Forward 

Capacity Market.  (RA0567).  These markets work 

together to ensure the constant availability of 

electricity from the bulk power grid for the region’s 

electricity consumers. 

B. The Global Warming Solutions Act. 

 Massachusetts enacted the GWSA in 2008, aiming 

to reduce GHG emissions.  The purpose of the GWSA is 
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to regulate and reduce “statewide greenhouse gas 

emissions,” defined as the:  

total annual emissions of greenhouse gases 
in the commonwealth, including all emissions 
of greenhouse gases from the generation of 
electricity delivered to and consumed in the 
commonwealth, accounting for transmission 
and distribution line losses, whether the 
electricity is generated in the commonwealth 
or imported; provided, however, that 
statewide greenhouse gas emissions shall be 
expressed in tons of carbon dioxide 
equivalents (emphasis added).   

G.L. c. 21N, § 1.  The GWSA aims to reduce emissions 

by established benchmarks on certain dates.  G.L. c. 

21N, § 3(b).  To ensure that the Commonwealth remains 

on track to meet the emission reduction goal for 

2050, the GWSA also includes timelines for achieving 

specified benchmarks in GHG reductions in 2020, 2030 

and 2040.  Id. 

  Section 3(c) of the GWSA requires the Agencies 

to regulate the electric sector in a particular 

manner.  G.L. c. 21N, § 3(c).  The GWSA requires DEP 

to establish emissions levels and limits associated 

with the electric sector, in consultation with the 

Department of Energy Resources, “based on consumption 

and purchases of electricity from the regional 

electric grid, taking into account the regional 
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greenhouse gas initiative and the renewable portfolio 

standard” (emphasis added).  Id.

As a separate requirement under the GWSA, DEP 

must promulgate regulations establishing a desired 

level of declining annual aggregate emissions limits 

for sources or categories of sources that emit GHG 

emissions.  Id. at § 3(d).  The Agencies’ authority 

to promulgate regulations under § 3(d) of the GWSA 

does not extend past 2020.  Section 16 of Chapter 298 

of the Acts of 2008 states that any DEP regulations 

promulgated pursuant to § 3(d) “shall expire on 

December 31, 2020.” 

C. Kain v. Department of Environmental 
Protection and Executive Order 569. 

 On May 17, 2016, this Court issued its ruling in 

Kain v. Department of Environmental Protection, 474 

Mass. 278 (2016).  This Court concluded that existing 

regulatory programs, including RGGI, did not satisfy 

the requirements of § 3(d), and therefore mandated 

that DEP promulgate new GHG regulations.  Id. at 292-

93.  Specifically, this Court concluded that the GWSA 

required DEP to: 

promulgate regulations that address multiple 
sources or categories of sources of 
emissions, impose a limit on emissions that 
may be released, limit the aggregate 
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emissions released from each group of 
regulated sources or categories of sources, 
set emissions limits for each year, and set 
limits that decline on an annual basis.   

Id.  Notably, nothing in Kain required DEP to 

promulgate regulations under § 3(d) that would 

apply to the electric generation sector. 

 On September 16, 2016, Governor Baker issued 

Executive Order 569: Establishing an Integrated 

Climate Change Strategy for the Commonwealth (the 

“Order”).  (RA0351).  The Order recognized this 

Court’s decision in Kain which mandated that DEP 

promulgate regulations “that establish volumetric 

limits on multiple GHG emissions sources, expressed 

in carbon dioxide equivalents, and that such limits 

must decline on an annual basis.”  (RA0352).  Section 

2 of the Order required DEP to promulgate regulations 

that satisfy § 3(d) of the GWSA by August 11, 2017.  

(RA0353).  It further commanded that, in order to 

ensure that DEP promulgates the regulations on 

schedule, DEP shall “consider limits on emissions 

from, among other sources or categories of sources, 

the following: (i) leaks from the natural gas 

distribution system; (ii) new, expanded, or renewed 

emissions permits or approvals; (iii) the 
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transportation sector or subsets of the 

transportation sector, including the Commonwealth’s 

vehicle fleet; and (iv) gas insulated switchgear.”  

Id.  The Order did not direct DEP to consider 

emissions from the electric sector.  Id. 

D. DEP’s Proposed Regulations and Public 
Comment. 

 On December 16, 2016, DEP issued a Background 

Document on Proposed New and Amended Regulations 

(“Background Document”), including what became the 

7.74 Rules.  (RA2131).  The Background Document 

explained that DEP was proposing the regulations 

under the authority of § 3(d) to achieve the goals of 

the GWSA, and also proposing, pursuant to other 

statutory authority, including § 3(c) of the GWSA, 

other regulations needed to work with the proposed § 

3(d) regulations to achieve the 2020 and 2050 

emissions goals.  (RA2137).  However, DEP 

specifically cited only § 3(d) of the GWSA, and not § 

3(c), as part of its statutory authority for the 7.74 

Rules.  (RA2164).  It further explained that the 

proposed 7.74 Rules would “[e]stablish a mass-based, 

annually declining limit on the GHG emissions from 

power plants in Massachusetts, ensuring reductions 



10

associated with the current electricity sector 

policies in the 2020 [Clean Energy and Climate Plan] 

Update will occur in Massachusetts.”  (RA2142).  

Pursuant to G.L. c. 30A, DEP accepted public comments 

on the proposed new and amended regulations. 

 On February 20, 2017, ISO commented on the 7.74 

Rules.  (RA2368-405).  ISO conducted an assessment of 

the 7.74 Rules’ impact on regional generation, 

emissions and wholesale electricity costs in an 

attempt to identify the potential impact of the 

proposed 7.74 Rules on regional and statewide GHG 

emissions.  (RA2368; 2371).  As part of that 

analysis, ISO performed modeling of the impact of the 

7.74 Rules on statewide GHG emissions.  ISO’s 

modeling demonstrated that under the proposed 

regulation, generators in the region would maintain 

reliable electricity service by shifting electricity 

production from power plants in Massachusetts to 

other states.  (RA2368; 2379; 2390-91).  ISO’s 

modeling also demonstrated that, when this shift 

occurred, relatively efficient cleaner burning 

facilities in Massachusetts would operate less, and 

relatively inefficient and higher-emitting resources 

in other states would operate more.  (RA2371-72; 
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2379; 2390-91).  As a result, when additional 

emissions associated with the incremental non-

Massachusetts generation are included in “statewide 

greenhouse gas emissions,” as required by the GWSA, 

statewide GHG emissions actually increase as a result 

of the proposed regulation.  Id.

 Appellant2 New England Power Generators 

Association (“NEPGA”) also commented on the proposed 

7.74 Rules.  (RA2944-963).  NEPGA, citing ISO’s 

modeling and predicted impacts of the 7.74 Rules, 

criticized DEP for failing to consider the relevant 

metric in the GWSA, that being, “statewide greenhouse 

gas emissions.”  (RA2950-51).  As NEPGA stated:  

[a] basic understanding of the New England 
electricity market leads to the conclusion 
that one should expect the proposed rule to 
lead to an increase, not a decrease in 
Statewide greenhouse gas emissions…. And 
because ‘Statewide greenhouse gas emissions’ 
is defined to include such out-of-state 
emissions resulting from generation consumed 
in Massachusetts, the rule will hinder the 
attainment of the [GWSA’s] goal, rather than 
advance it.   

2 Pursuant to the Reservation and Report entered with 
the Court on February 9, 2018, NEPGA and GenOn Energy, 
Inc. have been designated Appellants in this case.  
(RA3491-94).  



12

(RA2951).  It is important for this Court to 

understand the simple logic behind this conclusion.  

See Id.  The ISO rules – and the efficient markets 

that they engender – “ensure[] that the lowest-cost 

plants run first, and those plants are generally the 

most efficient, lowest-emitting plants.”  Id.  If 

more efficient plants in Massachusetts are 

artificially constrained from operating, it is not 

just possible that less efficient plants outside 

Massachusetts will take up the slack, it is 

inevitable that less efficient plants outside 

Massachusetts will take up the slack.  Id.  And, 

because those less efficient plants outside 

Massachusetts will be delivering power to 

Massachusetts, those less efficient plants will be 

causing more “statewide greenhouse gas emissions” 

than the Massachusetts plants would cause were they 

allowed to operate without the emissions caps 

impermissibly imposed by the 7.74 Rules.  Id. 

NEPGA also remarked that nothing in the 

Background Document provided any indication that DEP 

even attempted to ascertain the impact of the 7.74 

Rules on statewide GHG emissions, and that the 

Background Document “provide[d] no basis on which one 
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could reasonably conclude that the 7.74 Rules would 

decrease – or increase – or leave unchanged – 

Statewide greenhouse gas emissions.”  (RA2952).  

Finally, NEPGA asserted that ISO’s modeling of the 

7.74 Rules may have been too conservative in its 

underlying assumptions and that a more realistic per 

ton price for CO2 allowances would result in even 

greater increases to statewide GHG emissions.  

(RA2951 n.6). 

 Appellant GenOn Energy, Inc. (through its parent 

company NRG Energy, Inc. (“NRG”)) and NEPGA member 

company Dynegy Inc. (“Dynegy”) also provided comments 

on the proposed 7.74 Rules.  (RA2976-87; 2805-21).  

NRG and Dynegy echoed ISO’s and NEPGA’s conclusions 

about the expected impact of the proposed 7.74 Rules, 

namely, that the rules will cause an increase in 

“statewide greenhouse gas emissions” in direct 

contravention of the purpose of the GWSA.  (RA2977-

80; 2809-13; 2816-20).  NRG also shared in NEPGA’s 

conclusion that the ISO’s modeling likely 

underestimated the extent to which the proposed 7.74 

Rules would bind and shift efficient in-state 

production to less efficient and higher-emitting 

resources out of state.  (RA2980). 
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 NEPGA, NRG and Dynegy also disputed DEP’s 

authority to regulate the electric sector under § 

3(d) of the GWSA, primarily relying on this Court’s 

decision in Kain.  (RA2954-59; 2986-87; 2809-10).  

Each entity argued that DEP was not authorized to 

regulate the electric sector under § 3(d) because § 

3(c) of the GWSA specifically and separately 

regulates the electric sector, and expressly 

acknowledges the regional character of the electric 

grid.  Id. 

E. The Agencies’ Final Regulations and Response 
to Comment.  

 On August 11, 2017, the Agencies promulgated the 

final 7.74 Rules.  (RA3347-57).  The final Rules were 

unchanged from the proposed 7.74 Rules in imposing a 

mass-based, annually declining limit on GHG emissions 

from power plants in Massachusetts.  (RA3348-49).  

The total aggregate CO2 emissions limit in the final 

7.74 Rules is set to decline by 223,876 metric tons 

each year, which is equivalent to 2.5% of the 2018 

aggregate CO2 emissions limit, until it reaches 

1,791,019 metric tons of CO2 in 2050.3  Id. 

3 DEP did promulgate some technical corrections to the 
original rule on December 29, 2017, fixing some errors 
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 In promulgating the final 7.74 Rules, the 

Agencies issued a Response to Comment document 

(“Response to Comment”).  (RA3142-94).  The Response 

to Comment acknowledged that several commenters 

modeled the potential impacts of the 7.74 Rules, and 

specifically referenced quantitative modeling 

conducted by ISO, NRG and Dynegy which showed that 

limiting emissions from electricity generating units 

in Massachusetts could increase emissions in 

surrounding states and regionally.  (RA3171).  The 

Response to Comment also acknowledged ISO’s 

conclusion that “regional emissions increases were 

observed when impacts of [the 7.74 Rules] were 

isolated from other policies using an allowance 

price” and that mandated emissions reductions from 

affected generators in Massachusetts would be “offset 

by increases in emissions from other states (i.e., 

cause ‘leakage’).”  (RA3172). 

 The Response to Comment dismissed commenters’ 

concerns that the 7.74 Rules would cause increased 

statewide GHG emissions, stating that “the 

in the allocation to individual generators.  1355 
Mass. Reg. 393-96 (Dec. 29, 2017). 
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commenters’ models do not appear to have been 

designed to determine whether the magnitude of any 

impacts would be significant enough to require 

changes to [the 7.74 Rules]”, (RA3173), and that 

commenters did not address the broader purpose of the 

7.74 Rules which is to ensure an outcome that will 

largely be driven by other policies, but not 

independently reduce emissions.  Id.; (RA3176-78).  

The Response to Comment explained that it was only 

appropriate for the Agencies to “analyze [the 7.74 

Rules’] effect in combination with other policies 

that will reduce emissions, not in isolation.” 

(RA3177).  DEP failed to proffer any explanation as 

to why the 7.74 Rules could only be analyzed in 

conjunction with other rules and could not be 

analyzed on a stand-alone basis.  (RA3142-94).  

Nothing in the Response to Comment even suggests that 

the Clean Energy Standard (“CES”), 310 Code Mass. 

Regs. § 7.75, would function less effectively in the 

absence of the 7.74 Rules.  Id.  DEP’s assertion that 

the impacts of the 7.74 Rules have to be assessed in 

combination with its other rules is not only the 

purest form of unsupported ipse dixit, but also a 
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blatant attempt to bootstrap support for its 

otherwise meaningless regulations.  See id.

 By their own admission, the Agencies “did not 

attempt to replicate commenters’ analyses of the 

impact of implementing [the 7.74 Rules] without 310 

CMR 7.75 [the CES].”  (RA3178).  The Response to 

Comment includes a document entitled “Analysis of 

Massachusetts Electricity Sector Regulations” 

(“Synapse Analysis”).  (RA3195-264).  The Synapse 

Analysis purports to demonstrate the combined impact 

of the two new electric generation sector regulations 

working together, but did not demonstrate the 

individual, incremental impact of either regulation 

on its own.  (RA3199-202; 3209-12; 3214-25). 

 Finally, the Response to Comment replied to 

assertions that the Agencies had no legal basis to 

promulgate the 7.74 Rules and that the predicted 

increases in statewide GHG emissions rendered the 

rules arbitrary and capricious.  (RA3190-94).  With 

respect to their authority to promulgate the 7.74 

Rules, the Agencies cited DEP’s mandate to establish 

a statewide comprehensive air quality program, G.L. 

c. 21A, §§ 2 and 8, and the Massachusetts Clean Air 

Act at G.L. c. 111, §§ 142A et seq., in addition to 
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the GWSA, and asserted that DEP proposed the 7.74 

Rules pursuant to “all of this statutory authority.”  

(RA3190).  The Agencies did not provide any 

explanation as to why this general authority would 

trump the specific provisions of the GWSA governing 

regulation of the electricity sector.  (RA3190-94). 

III. Course of Proceedings Below.  

On September 11, 2017, Appellants filed their 

complaint for judicial review of the Agencies’ 

rulemaking pursuant to G.L. c. 30A.  See Suffolk Sup. 

Ct. Case No. 1784CV02918 (“NEPGA Case”); (RA3378-92).  

On that same day, Calpine Corporation (“Calpine”) also 

filed a complaint challenging the 7.74 Rules (“Calpine 

Case” and, collectively with the NEPGA Case, the 

“Superior Court Cases”).  See Suffolk Sup. Ct. Case 

No. 1784CV02917.4  These cases were consolidated on 

October 18, 2017. 

 Footprint Power Salem Harbor Development LP 

(“Footprint”) and Massachusetts Municipal Wholesale 

Electric Company (“MMWEC”) moved to intervene in the 

NEPGA Case on October 6, 2017 and December 4, 2017 

4 Calpine filed a First Amended Complaint on October 3, 
2017.
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respectively.  The court (Wilkins, J.) granted 

Footprint’s motion on December 5, 2017 and MMWEC’s 

motion on December 13, 2017.5  (RA3406-08; 3483-85). 

 On January 8, 2018, a Single Justice of this 

Court (Budd, J.) entered an Administrative & 

Scheduling Order in the consolidated action 

Conservation Law Foundation v. Energy Facilities 

Siting Board & others (Nos. SJ-2016-509, SJ-2017-290 

and SJ-2017-328) (“Siting Board Cases”), then pending 

before the Single Justice.  The order proposed a 

hearing on January 30, 2018 to assist the Court in 

understanding the interrelationship among the Siting 

Board Cases and this case then pending before the 

Superior Court.   

 On January 30, 2018, all parties appeared before 

the Single Justice (Budd, J.) and unanimously 

expressed desire for the Court to transfer the 

Superior Court Cases6.  Accordingly, on January 31, 

5 Pursuant to the Reservation and Report entered with 
the Court on February 9, 2018, Footprint and MMWEC 
have been designated Appellant-Intervenors in this 
case.  (RA3491-94). 
6 The Attorney General’s Office (counsel for the 
Agencies) and counsel for Calpine informed the Court 
that the parties in the Calpine Case had reached 
agreement on a motion to stay that case pending the 
Agencies’ promulgation of amended 7.74 Rules which 
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2018, the Court (Budd, J.) transferred, pursuant to 

G.L. c. 211, § 4A, the NEPGA Case to the Supreme 

Judicial Court for Suffolk County.  (RA3490). 

SUMMARY OF ARGUMENT 

In promulgating the 7.74 Rules, the Agencies 

ignored the express language of the GWSA and the 

interpretation of the GWSA by this Court.  The 

Agencies ignored the unambiguous requirement in the 

GWSA to regulate emissions from electric generating 

facilities differently than other sources of GHG 

emissions. (23-33.) 

Moreover, the Legislature had good reason to 

regulate electric generating facilities differently 

than other sources of GHG emissions.  Because 

electricity is supplied through a regional market, 

limiting GHG emissions from Massachusetts facilities 

may, when finalized, resolve the issues in Calpine’s 
First Amended Complaint.  Accordingly, the parties to 
the Calpine Case requested that the Court not transfer 
that case to the Single Justice for Reservation and 
Report to the full Court.  The Single Justice (Budd, 
J.) agreed.  The Calpine Case remains in Superior 
Court and the parties have agreed to stay the case 
until the earlier of August 6, 2018 and the conclusion 
of the rulemaking process the Agencies plan to 
undertake regarding the 7.74 Rules.
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will result in increased emissions from out-of-state 

facilities.  The net result will be an increase in 

“statewide greenhouse gas emissions.”  Promulgation 

of regulations intended to reduce GHG emissions that 

will in fact increase GHG emissions is the definition 

of arbitrary and capricious agency action. (33-46.) 

Finally, by promulgating rules that would remain 

in effect through 2050, the Agencies violated the 

explicit requirement of the GWSA that regulations 

promulgated under § 3(d) sunset on December 31, 2020. 

(46-49.) 

ARGUMENT 

THE 7.74 RULES ARE ILLEGAL, UNENFORCEABLE AND 
THEREFORE VOID. 

 Fundamental principles of administrative agency 

rulemaking require that the 7.74 Rules be authorized 

by the legislation cited by the Agencies as the basis 

for the rules.  See G.L. c. 30A, §7; Smith v. Comm'r 

of Transitional Assistance, 431 Mass. 638, 649 (2000) 

(courts may reject regulation “that is contrary to 

the plain language of the statute and its underlying 

purpose”); Worcester Sand & Gravel Co. v. Bd. of Fire 

Prevention Regulations, 400 Mass. 464, 466 (1987) (at 

minimum there must be rational relationship between 
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regulation and empowering statute).  Although 

agencies receive deference, they do not have 

authority to promulgate regulations that are 

inconsistent with the statute, that exceed the 

authority granted in the statute, or that lead to 

results that are diametrically opposed to the 

statute’s objectives.  See Moot v. Dep't of Envtl. 

Protection, 448 Mass. 340, 346 (2007) (“The principle 

of according weight to an agency's discretion, 

however, is ‘one of deference, not abdication,’ and 

this court will not hesitate to overrule agency 

interpretations of statutes or rules when those 

interpretations are arbitrary or unreasonable.”)   

Here, the plain language of the GWSA, basic 

logic, and the modeling that was uncontradicted in 

the Record7 precludes the Agencies from issuing the 

7.74 Rules.  The Agencies regulated beyond their 

authority and promulgated regulations that are 

irrational in effect.  See Smith, 431 Mass. at 649;

Worcester Sand & Gravel Co., 400 Mass. at 466. 

7 Appearing at Volumes I-V of the Record Appendix.



23

I. The 7.74 Rules are ultra vires and illegal 
because they exceed the authority granted to the 
Agencies in the GWSA. 

A. The Regulations are inconsistent with the 
plain language of § 3(c) the GWSA. 

 The Agencies ignored the plain and unambiguous 

language of the GWSA and exceeded their authority by 

regulating the electric sector in a manner that 

facially conflicts with the GWSA.  See G.L. c. 21N, § 

3.  In assessing the legality of regulations, a 

reviewing court must determine, using the 

conventional tools of statutory interpretation, 

whether the Legislature has spoken unambiguously.  

Goldberg v. Bd. of Health, 444 Mass. 627, 632-33 

(2005).  If the Legislature has spoken with certainty 

on the topic in question, the reviewing court must 

give effect to the Legislature’s intent.  Id.  In 

turn, a reviewing court may reject a regulation that 

“is contrary to the plain language of the statute and 

its underlying purpose.”  Smith, 431 Mass. at 649; 

Mass. Hosp. Ass'n v. Dep't of Med. Sec., 412 Mass. 

340, 346 (1992) ("[A]n incorrect interpretation of a 

statute . . . is not entitled to deference.") quoting

Kszepka's Case, 408 Mass. 843, 847 (1990). 
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 Here, the Legislature clearly articulated how 

emissions reductions should be achieved in the 

electric sector.  See G.L. c. 21N, § 3(c).  The GWSA 

required DEP to establish emissions levels and limits 

associated with the electric sector, in consultation 

with the Department of Energy Resources, “based on 

consumption and purchases of electricity from the 

regional electric grid, taking into account the 

regional greenhouse gas initiative and the renewable 

portfolio standard.”  Id.  With respect to all other 

sources or categories of sources of emissions, the 

GWSA required DEP to “promulgate regulations 

establishing a desired level of declining annual 

emissions limits for sources or categories of sources 

that emit greenhouse gas emissions.”  Id. at § 3(d).  

In short, a plain reading of §§ 3(c) and (d) 

demonstrates that the Legislature intended for DEP to 

treat emissions from the electric generation sector 

differently than emissions from other sectors.  See

G.L. c. 21N, § 3.   

 Nevertheless, in promulgating the 7.74 Rules, 

the Agencies treated the electric generation sector 

like any other source or category of source of 

emissions and failed to adhere to the specific 
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direction in § 3(c).  See (RA3348-49).  Despite 

express direction to the contrary, DEP imposed an 

annually declining hard cap on electricity generator 

emissions without any synchronization or correlation 

to “consumption or purchases of electricity” from the 

regional electrical grid.  See id.; G.L. c. 21N, § 

3(c).  Where the Legislature carefully defined the 

manner in which the Agencies could regulate emissions 

from electricity generators, the Agencies were not 

entitled to rewrite the legislative determination in 

their regulations.  See Mass. Hosp. Ass'n, 412 Mass. 

at 345-47 (grant of authority to department to 

establish criteria for hospital collection practices 

did not empower department to rewrite policies 

respecting over-all statutory scheme).  This failure 

to harmonize the 7.74 Rules with the plain language 

of the statute renders the Agencies’ rulemaking 

unlawful.  See id. (agencies cannot ignore specific 

directives of Legislature and further regulate by 

adoption of regulation that is repugnant to statute); 

Greater Boston Real Estate Bd. v. Dep't of Telcomms. 

& Energy, 438 Mass. 197, 204 (2002) (regulations are 

ultra vires if they regulate class of persons 

Legislature has not authorized agency to regulate).  
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 It does not matter that DEP has authority 

pursuant to § 3(d) to impose annually declining 

emissions limits on “sources or categories of sources 

of emissions.”  See G.L. c. 21N, § 3(d).  A 

fundamental tenet of statutory construction requires 

that a statute be construed “so that effect is given 

to all its provisions, so that no part will be 

inoperative or superfluous.”  Boston Police 

Patrolmen's Ass'n v. Police Dep't of Boston, 446 

Mass. 46, 50 (2006).  The words of the statute 

"should be read as a whole to produce an internal 

consistency."  Id.  It would defy reason to suggest 

that the Agencies can ignore specific statutory 

directives in § 3(c) in favor of more general ones in 

§ 3(d).  See id.  If § 3(d) authorized the Agencies 

to promulgate the 7.74 Rules, then § 3(c) is 

meaningless.  See id.  Of course, the Legislature did 

not intend to enact a meaningless provision.  See id.  

Likewise, when provisions of a particular statute are 

inconsistent, courts must give effect to the more 

specific provision.  Doe v. Attorney Gen., 425 Mass. 

210, 215 (1997) (when two provisions within statute 

conflict, more specific provision applies over more 

general).  Accordingly, the general language of § 
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3(d) must yield to the specific language in § 3(c) on 

the subject of electric sector regulations.  See id.

 It also does not matter that the Agencies 

collectively possess broad authority under the G.L. 

c. 21A and the Massachusetts Clean Air Act.  See

(RA3190-91).  Those statutes do indeed grant broad 

authority and discretion to DEP to establish a 

statewide program to regulate air contaminants and 

conditions of air pollution to protect public health 

and the environment.  See id.  However, in enacting § 

3(c) of the GWSA, the Legislature unambiguously 

circumscribed that broad grant of rulemaking 

authority with respect to regulation of GHG emissions 

from the electric sector.  See G.L. c. 21N, § 3(c).  

A separate, but equally fundamental, principle of 

statutory construction demands that a more specific 

statute take priority over a more general statute 

regulating the same substance.  Commonwealth v. 

Morgan, 476 Mass. 768, 781 (2017) (stating maxim that 

more specific statute controls over one that is more 

general); Wing v. Comm'r of Probation, 473 Mass. 368, 

373-74 (2015) (same).  Executive branch agencies may 

not grant themselves authority that the Legislature 

did not provide.  Yet this is precisely what the 
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agencies attempt to do here, where they have cloaked 

themselves in layers of general authority to regulate 

the air and environment to the practical effect of 

disregarding a specific directive to regulate carbon 

emissions from the electric sector in a particular 

fashion.  See Morgan, 476 Mass. at 781; Wing, 473 

Mass. at 373-74.  Allowing the Agencies to disregard 

the specific directive to regulate the electric 

sector differently from all other sectors would be 

repugnant to the Legislature’s unambiguous intent.  

See Goldberg, 444 Mass. at 632-33 (courts must give 

effect to Legislature’s unambiguous intent).  

Accordingly, the 7.74 Rules are facially invalid and 

therefore unenforceable.  See Smith, 431 Mass. at 

649; Mass. Hosp. Ass'n, 412 Mass. at 341.

B. Kain v. DEP does not support the Agencies’ 
interpretation of the GWSA. 

The Agencies’ misinterpretation of the GWSA is 

even more glaring given this Court’s decision in 

Kain, supra, at 286-87, 297-98.  Kain rejected DEP’s 

contention that the Commonwealth’s RGGI regulations 

satisfied § 3(d) of the GWSA and furthermore demanded 

that DEP promulgate new regulations under § 3(d).  

Id.  However, Kain did much more than that.  Kain 
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reflects judicial understanding of the Legislature’s 

approach to obtaining GHG emissions reductions.  The 

Court in Kain correctly acknowledged the 

interrelationship between § 3(c) and § 3(d) of the 

GWSA, the regional nature of electricity markets, and 

the need to treat emissions from the electric sector 

differently from other sectors and sources.  Id. at 

297-98 (Legislature intended that “regulations 

related to the electric sector be treated differently 

from regulations promulgated under § 3(d)”). 

In Kain, this Court carefully reviewed the origin 

of the RGGI rules and how they fit within the 

framework of the GWSA.  This Court concluded that: 

§3(c), specifically carves out a separate 
process by which emissions levels and limits 
associated with the electric sector are 
established in consultation with the 
secretary and the Department of Energy 
Resources and are to take into account the 
RGGI.  By doing so, the Legislature 
recognized that a significant part of the 
electric sector would already be subject to 
regulations associated with the RGGI. The 
RGGI is also addressed extensively in G. L. 
c. 21A, §22, lending further support to the 
conclusion that the Legislature intended to 
treat emission reductions associated with 
the electric sector differently from other 
reductions in other sectors of the economy
(emphasis added). 
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Kain, at 297.  This Court also noted that, because 

RGGI is also addressed in G.L. c. 21A, it was clear 

that the Legislature intended to treat emissions 

reductions associated with the electric sector 

differently from reductions in other sectors of the 

economy.  Id.  This Court understood that regulating 

the electric generation sector under § 3(d) is 

inconsistent with the Legislature’s decision to 

“carve[] out a separate process” for the regulation 

of the electric generation sector.  See id.  The 

Agencies cannot treat regulations governing the 

electric sector differently from those promulgated 

under § 3(d) if, in effect, the regulations treat the 

electric sector in exactly the same way as all other 

sources or sectors.  See id.  Regardless of the 

purported statutory authority for the 7.74 Rules, be 

it § 3(c), § 3(d) or both, Kain prohibits treating 

the electric sector like any other sector.  See id. 

Indeed, this Court understood better than DEP 

the Legislature’s approach to reducing GHG emissions 

from the electric sector.  See id.  The Legislature 

recognized that, with respect to the electric 

generation market, it could only ensure actual 

reductions in electric sector GHG emissions if the 
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relevant metric includes out of state generation of 

electricity consumed in Massachusetts.  See id.  The 

Legislature understood emissions leakage.  See id.  

Accordingly, the Legislature mitigated the risk of 

leakage by carving out regulation of the electric 

sector from other sectors of the economy in § 3(c), 

demanding that any regulations take the regional 

nature of the market into account, and explicitly 

including out-of-state emissions from electric 

generation in the definition of “statewide greenhouse 

gas emissions.”8  See id.  In essence, the 

Legislature constructed a regional solution to a 

regional problem.  See id.   

In contrast, in § 3(d), the Legislature directed 

DEP to establish declining in-state emissions limits 

for other sectors of the economy because it 

understood that, for those sectors, annually 

declining limits on in-state emissions would actually 

8 DEP’s claims in the Response to Comment that it has 
complied with § 3(c) and that the 7.74 Rules are 
consistent with the regional market have no support in 
the Record.  The ISO comments confirm the appropriate 
interpretation of § 3(c) – regulation of GHG emissions 
from the electric generation sector have to be part of 
a regional approach; state-only regulations will 
necessarily fail the regional coordination test 
inherent in § 3(c).   
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directly translate into reductions in statewide GHG 

emissions.  See id.  In doing so, the Legislature 

constructed a state solution to a purely state 

problem.  See id.  In Kain, this Court verified and 

validated these dual thrusts of the GWSA by 

confirming that “regulations related to the electric 

sector [must] be treated differently from regulations 

promulgated under § 3(d).”  Id. 

 The final 7.74 Rules fly in the face of Kain.  

See id.; (RA3348-49).  The regulations ignore the 

differences between electricity markets and other 

sectors of the Massachusetts economy and impose 

emissions reductions on in-state electricity 

generating facilities without regard to the emissions 

leakage that will occur if the regulations take 

effect.  See (RA3348-49).   

In their Response to Comment, the Agencies try 

to avoid this conclusion through what is effectively 

a sleight of hand.  They avoid Kain and the plain 

language of §§ 3(c) and (d) by the simple act of 

citing to the broad grant of authority that they have 

from the Legislature.  See (RA3192-93).  However, any 

such broad grants cannot ignore the specific grant of 

– and limitation on – authority provided by the GWSA.  
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See G.L. c. 21N, § 3.  Kain held that, in enacting 

the GWSA, the Legislature, in the separate provisions 

in §§ 3(c) and (d), recognized that regional 

electricity markets are different from other sources 

of GHG emissions that are reasonably subject to 

Massachusetts-only regulation.  Kain, 474 Mass. at 

297-98.  Separate regulation of GHG emissions from 

Massachusetts generators is consistent with reducing 

“statewide greenhouse gas emissions.”  See id.  DEP 

must treat the electric sector differently.9  Id.  

The Agencies did not do so.  See Morgan, 476 Mass. at 

781; Doe, 425 Mass. at 215; (RA3348-49).  

Accordingly, the 7.74 Rules are unlawful.  See Kain, 

474 Mass. at 297-98. 

II. The 7.74 Rules are arbitrary and capricious 
because they will increase statewide GHG 
emissions. 

 Even if the Agencies had authority to promulgate 

the 7.74 Rules, the rules are still illegal and 

unenforceable because they frustrate the paramount 

purpose of the GWSA – to reduce “statewide greenhouse 

9 And EEA may not avoid the dictates of the GWSA and 
Kain by doing under its general authority what DEP may 
not do under the GWSA.   
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gas emissions.”  See G.L. c. 21N, §§ 2-4.  At a 

minimum, the Agencies were required to promulgate 

regulations that would decrease, rather than 

increase, statewide GHG emissions.  See, e.g., Sierra 

Club v. Comm'r of the Dep't of Envtl. Mgt., 439 Mass. 

738, 748 (2003) (“An agency decision is arbitrary and 

capricious when it is lacking a rational basis.”); 

Worcester Sand & Gravel Co., 400 Mass. at 466 (must 

be at least rational relationship between regulation 

and empowering statute).  Nothing could be less 

rational than what the Agencies did, which was to 

promulgate regulations that, if they have any impact 

at all, will cause GHG emissions to increase. See

Sierra Club, 439 Mass. at 748; Worcester Sand & 

Gravel Co., 400 Mass. at 466.  Moreover, in defending 

its regulations, the Agencies must now demonstrate 

some “conceivable basis” in the rulemaking docket to 

support their conclusions regarding the impact of the 

7.74 Rules.  See Arthur D. Little, Inc. v. Comm’r of 

Health & Hosps. of Cambridge, 395 Mass. 535, 553 

(1985); Purity Supreme, Inc. v. Attorney Gen., 380 

Mass. 762, 776 (1980).  The Response to Comment fails 

to provide any conceivable basis for the 7.74 Rules. 
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 The 7.74 Rules are arbitrary, capricious and 

unenforceable because there is – literally – no 

evidence in the rulemaking docket to support the 

conclusion that they would decrease statewide GHG 

emissions.  See Sierra Club, 439 Mass. at 748; Arthur 

D. Little, Inc., 395 Mass. at 553; (RA3142-94).  In 

fact, the overwhelming evidence in the rulemaking 

docket demonstrates that the 7.74 Rules will increase

statewide GHG emissions, in direct contravention of 

the purposes of the GWSA.  See, e.g., (RA2368-72; 

2950-52).  Multiple commenters, including ISO and 

Appellants, highlighted and discussed the risk of GHG 

emissions leakage as production shifts from in-state 

generators to out-of-state generators producing 

electricity to be consumed in Massachusetts.  E.g.

(RA2368-72; 2950-52; 2809-11, 2977-80).  As emissions 

limits on in-state generators become more stringent 

and those generators correspondingly produce less 

electricity, ISO will inevitably dispatch out-of-

state generators – that are indisputably less 

efficient and higher emitting – to fill the gap.  Id.  

As a result, higher emitting generators in 

neighboring states will replace their more efficient 
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and lower emitting Massachusetts counterparts.  

(RA2368-72; 2950-52).   

 This would be – to put it mildly – a very 

troubling result.  See G.L. c. 21A, c. 21N.  The 

regional scope of the existing RGGI program reduces 

GHG emissions through declining emissions limits 

while minimizing emissions leakage and ensuring the 

requisite levels of electricity to ensure grid 

reliability.  G.L. c. 21A.  The Legislature 

appreciated this reality in explicitly defining 

“statewide greenhouse gas emissions” to include out-

of-state emissions created as a result of electricity 

generated for use within the state.  See G.L. c. 21N, 

§ 1.  The 7.74 Rules are therefore irrational, 

because they both erode and frustrate the statutory 

safeguards against unnecessary, preventable regional 

emissions.  See Sierra Club, 439 Mass. at 748; Arthur 

D. Little, Inc., 395 Mass. at 553. 

 If logic alone were not enough to invalidate the 

rules, the modeling evidence certainly is.  See

Sierra Club, 439 Mass. at 748; Arthur D. Little, 

Inc., 395 Mass. at 553.  The only modeling of the 

7.74 Rules on their own in the rulemaking docket 

demonstrates that the 7.74 Rules will, in fact, 
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increase statewide GHG emissions.  See (RA2368-79; 

2390-91).  ISO, the independent organization 

responsible for the region’s electric grid, modeled 

the impacts of the 7.74 Rules independent of the 

emissions reductions expected to be achieved by the 

CES – 310 Code Mass. Regs. § 7.75.  (RA2371-72; 2379; 

2390-91).  Under a “best case scenario,” ISO’s 

modeling demonstrated that the rules will have no 

effect.  (RA2372).   

 However, if the emissions limits in the 7.74 

Rules actually restrict Massachusetts generators, the 

net impact of the rules will be to increase total New 

England emissions by 34,000-136,000 tons of CO2 per 

year.  (RA2372; 2379).  The modeling led ISO to 

conclude that “[a]n increase in New England emissions 

under a Massachusetts cap is a consistent result 

across future scenarios.”  (RA2379).  Indeed, the 

7.74 Rules will increase both regional and statewide 

GHG emissions, the precise result that RGGI and the 

GWSA are intended to avoid.  See G.L. c. 21A, c. 21N.  

Independent modeling conducted by NRG and Dynegy also 

confirmed this conclusion.  (RA2980; 2811-13). 

 Where the only modeling in the Record 

demonstrates that the 7.74 Rules, operating 
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independently, will likely increase, and in any case 

certainly will not decrease, statewide GHG emissions, 

the Agencies may not simply ignore this 

uncontroverted evidence.  See Arthur D. Little, Inc., 

395 Mass. at 553 (there must be some conceivable 

basis in rulemaking record to justify regulation).  

And yet, this is precisely what the Agencies did.  

See (RA3142-94).  The Response to Comment 

acknowledged the results of ISO’s modeling, and did 

not even attempt to dispute it.  (RA3176-78).   

Rather, the Agencies retorted that the modeling 

submitted by commenters did “not appear to have been 

designed to determine whether the magnitude of any 

impacts would be significant enough to require 

changes to [the 7.74 Rules].”  (RA3173).  This 

response misses the mark.  See id.  Commenters did 

not have any burden to demonstrate that the 

“magnitude” of predicted emissions increases was 

substantial enough to send the Agencies back to the 

drawing board.  See id.  Contrary to the Agencies’ 

suggestion, any increases in statewide GHG emissions 

resulting from implementation of the 7.74 Rules would 

be in conflict with the express purposes of the GWSA 

and therefore irrational.  See id.; G.L. c. 21N; 
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Sierra Club, 439 Mass. at 748.  Accordingly, because 

the only evidence in the rulemaking docket 

demonstrates that 7.74 Rules will increase statewide 

GHG emissions, the rules are arbitrary and 

capricious.  See Sierra Club, 439 Mass. at 748; 

Arthur D. Little, Inc., 395 Mass. at 553. 

The Record evidence is particularly powerful 

because the logical argument – that limiting 

operations of more efficient generators will 

necessarily result in more frequent operation of less 

efficient generators – is consistent with the ISO 

modeling.  See (RA2371-72; 2379; 2390-91).  Logic 

compels the conclusion that restriction on the 

operations of more efficient electricity generation 

plants will result in greater operations – and thus 

more emissions – by less efficient plants.  See id.  

Modeling performed by three separate entities reached 

the same conclusion and confirmed that is precisely 

what will happen, namely that net statewide GHG 

emissions will increase.  See id. 

 The Agencies’ characterization of the 7.74 Rules 

as a “backstop” to the CES does not even make sense 

and certainly cannot save the rules.  See (RA3194).  

The Agencies discounted ISO’s modeling and 
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corresponding concerns of NEPGA, NRG and Dynegy 

because “the commenters did not address the broader 

purpose of the 7.74 rules which is to ensure an 

outcome that will largely be driven by other 

policies, but not independently reduce emissions.” 

(RA3173; 3176-78).  The Agencies admitted that they 

did not attempt to replicate commenters’ analyses of 

the impact of implementing the 7.74 Rules without the 

CES.  (RA3178).  Rather, the Agencies commissioned 

the Synapse Analysis to demonstrate the emissions 

impacts of the two new electricity generation sector 

regulations working together, not to demonstrate the 

individual, incremental impact of each regulation on 

its own.  (RA3199-202; 3209-12; 3214-25).10  In short, 

10 Appellants do not take a position on whether the 
7.74 Rules and the CES at 310 Code Mass. Regs. § 7.75 
may, together, reduce GHG emissions.  However, any 
assertion by the Agencies to that effect is 
irrelevant.  Whatever benefits are provided by the 
CES, the Agencies have not even asserted that such 
benefits would not occur but for the 7.74 Rules.  Nor 
could they.  The CES can stand on its own and its 
impact will be no different whether the 7.74 Rules are 
implemented or not.  The question is thus what impact 
the 7.74 Rules will have, on top of the CES.  The 
uncontradicted evidence in the Record is that there is 
no scenario under which the 7.74 Rules will result in 
any decrease in statewide GHG emissions.  The only 
evidence in the Record is that, if the 7.74 Rules have 
any impact, they will cause an increase in statewide 
GHG emissions.   
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there is no evidence that the “backstop” will 

actually work, because the Agencies failed to model 

the actual “backstop” scenario.  See (RA3195-264).  

The only evidence in the record is that the 

“backstop” is in fact a sieve; rather than ensuring 

that the CES will lead to attainment of the GHG 

emissions reduction goals in the GWSA, the 7.74 Rules 

will undermine the impact of the CES.  See (RA2368; 

2379; 2390-91).  

 Against this mountain of evidence, the best the 

Agencies can do is effectively to say “no harm, no 

foul.”  See (RA3199-202; 3209-12; 3214-25).  The 7.74 

Rules will not actually do anything; the CES will 

result in significant decreases in GHG emissions and 

the CES and the 7.74 Rules will, together, reduce GHG 

emissions.  See id.11  However, the Synapse Analysis 

and the Agencies’ frequent rejoinder that the 7.74 

Rules are only “intended to ensure” statewide GHG 

emissions reductions driven by other policies does 

not provide a conceivable basis for the rules.  See

Arthur D. Little, Inc., 395 Mass. at 553; (RA3199-

11 Whatever the benefits of the CES, those benefits do 
not provide a rational basis for the 7.74 Rules.   
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202; 3209-12; 3214-25).  That is because there can be 

no conceivable basis for regulations that, at best, 

will have zero impact, and at worst will cause the 

exact harm the GWSA was designed to prevent.  See 

Arthur D. Little, Inc., 395 Mass. at 553; (RA3199-

202; 3209-12; 3214-25). See also (RA2729 n.23) (CLF 

comment that DEP identified no emissions reductions 

attributable to the proposed 7.74 Rules in the 

Background Document).  Promulgating rules that do 

nothing is itself proof of irrational agency 

behavior.  See Sierra Club, 439 Mass. at 748; 

Worcester Sand & Gravel Co., 400 Mass. at 466.  It 

follows that, even if the 7.74 Rules do not increase 

statewide GHG emissions as predicted, they remain 

arbitrary and capricious.  See Arthur D. Little, 

Inc., 395 Mass. at 553; (RA3199-202; 3209-12; 3214-

25).  

Unfortunately, there is substantial evidence in 

the Record that the 7.74 Rules will be worse than 

useless: the Record evidence demonstrates the 7.74 

Rules will cause an increase in GHG emissions.  See

(RA2371-72; 2379; 2390-91).  The result of the 

“Global Warming Solutions Act” cannot be the 

promulgation of regulations that increase statewide 
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GHG emissions.  Such an outcome defies logic, common 

sense, and the clear legislative mandate to reduce 

GHG emissions.  See id.; Sierra Club, 439 Mass. at 

748. 

 Finally, the Agencies’ conclusion that the 7.74 

Rules will have no impact on statewide GHG emissions 

is not entitled to deference.  See NSTAR Elec. Co. v. 

Dep’t of Pub. Utils, 462 Mass. 381, 385 (2012).  

While the Agencies are entitled to deference when 

regulating within their specific spheres of 

expertise, they are not entitled to deference when 

regulating outside of those spheres.  See id.  A case 

invalidating the United States Environmental 

Protection Agency’s (“EPA”) regulation of electric 

generation under the Federal Clean Air Act provides a 

strikingly apt analogy.  See Texas v. EPA, 829 F.3d 

405 (5th Cir. 2016). 

 In Texas v. EPA, the Electric Reliability 

Council of Texas (“ERCOT”), the independent system 

operator in Texas, assessed the impact of the EPA’s 

rule on electricity markets.  Id. at 410-11.  The 

rule imposed emissions controls on certain electric 

generating facilities without consideration of 

emissions controls at other sources in the region.  
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Id. at 416.  ERCOT concluded that the rule would 

result in the shutdown of significant generation 

capacity and would jeopardize reliability of the 

electric grid.  Id. at 431-33.  In response, EPA 

rejected ERCOT’s concerns about grid reliability, 

relying on an outside expert’s report.  Id.   

Nevertheless, upon review, the United States Court of 

Appeals for the 5th Circuit declined to defer to 

EPA’s findings with respect to the impacts of the 

rule on the electrical grid and instead deferred to 

the findings of ERCOT’s expert report.  Id. 

 In declining to defer to EPA’s findings, the 5th 

Circuit criticized EPA’s reliance on an outside 

expert because it demonstrated that “EPA ha[d] no 

expertise on grid reliability.”  Id.  It concluded, 

therefore, that “deference owed to EPA’s assertions 

about grid reliability are diminished and the agency 

[needed to] support its arguments more thoroughly 

than in those areas in which it has considerable 

expertise and knowledge.”  Id.  When contrasted with 

the expert report from ERCOT, the “group with the 

greatest knowledge regarding questions of grid 

reliability in Texas,” EPA’s analysis of grid 

reliability was wanting.  Id.
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 Substitute the Agencies for EPA, ISO for ERCOT 

and the GWSA for the Federal Clean Air Act, and the 

5th Circuit could have been discussing the 7.74 

Rules.  See id.  Moreover, what makes the comparison 

to Texas v. EPA especially appropriate is that the 

entity with expertise on the New England electric 

grid – ISO – actually conducted its own modeling 

which demonstrated that the 7.74 Rules will increase 

statewide GHG emissions.  See id.; (RA2368-72; 2379; 

2390-91).  So, even if the Synapse Analysis had 

predicted that the 7.74 Rules would decrease 

statewide GHG emissions, this Court need not defer to 

that finding.  See id.  In any event, the Synapse 

Analysis is not entitled to any deference because it 

failed to model the incremental impacts of the 7.74 

Rules and the Agencies may not simply assume that GHG 

emissions caps on electricity generators in 

Massachusetts will reduce statewide GHG emissions.12

12 Appellants made this same argument in commenting on 
the draft regulations proposed by DEP.  Presumably in 
an effort to undercut the comment, the final 
regulations were promulgated jointly by EEA and DEP, 
“following consultation with the Department of Energy 
Resources.”  310 Code Mass. Regs. § 7.74(1).  However, 
it would be fruitless to search the Record for 
evidence that the Department of Energy Resources 
(“DOER”) actually did anything – performed any 
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See Texas, 829 F.3d at 432-33.  Accordingly, the 7.74 

Rules lack any conceivable basis and are arbitrary 

and capricious.  See Sierra Club, 439 Mass. at 748; 

Arthur D. Little, Inc., 395 Mass. at 553. 

III. The unambiguous sunset date in the GWSA precludes 
the Agencies from imposing mass-based emissions 
limits on the electric sector beyond December 31, 
2020. 

 Finally, even if the Agencies had authority to 

impose mass-based, annually declining GHG emissions 

limits on the electric sector pursuant to § 3(d) of 

the GWSA, that authority, by its own terms, would 

terminate on December 31, 2020, thereby invalidating 

any emissions limits beyond that date.  See 2008 

Mass. Acts c. 298, § 16.  Where the words in a 

statute are “clear and unambiguous,” courts must give 

them effect as the Legislature’s expressed intent.  

Kain, 474 Mass. at 286; Commonwealth v. Kerns, 449 

Mass. 641, 651 (2007) (“where the language of a 

statute is plain, it must be interpreted in 

accordance with the usual and natural meaning of the 

analyses or exercised any judgment – supporting the 
conclusion that the 7.74 Rules would decrease 
statewide GHG emissions.  For all that the Record 
demonstrates, DOER did nothing more here than lend its 
name and imprimatur to the Agencies’ ipse dixit.   
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words") (citations omitted).  Regulations that 

conflict with the unambiguous terms of a statute 

exceed an agency’s authority and are unlawful.  

Goldberg, 444 Mass. at 632-33.  

 Nothing could be plainer than an expiration 

date.  See 2008 Mass. Acts c. 298, § 16; Kain, 474 

Mass. at 286.  Section 16 of Chapter 298 of the Acts 

of 2008 declares that any DEP regulations promulgated 

pursuant to § 3(d) “shall expire on December 31, 

2020.”  As promulgated, the 7.74 Rules regulate 

electricity generator conduct 30 years beyond the 

statutory expiration date.  See G.L. c. 21N, § 3(d); 

2008 Mass. Acts c. 298, § 16; (RA3348-52).  The 

Agencies simply ignored the plain language of the 

GWSA.  See Kain, 474 Mass. at 286-87; Goldberg, 444 

Mass. at 632-33.  The Legislature did not intend for 

any mass-based emissions limits – on any sector – to 

remain in effect beyond 2020.  See G.L. c. 21N, § 

3(d); 2008 Mass. Acts c. 298, § 16.   

Nor may the Agencies avoid the sunset provision 

by citing to the broad general authority of the 

Agencies to promulgate regulations.  See Morgan, 476 

Mass. at 781; Doe, 425 Mass. at 215; (RA3192-93).  It 

would be difficult to imagine a more brazen effort to 
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ignore the will of the Legislature than to avoid the 

sunset provision in § 3(d) by pretending that the 

regulations are promulgated under other authority 

that does not contain a similar sunset provision.  

See G.L. c. 21N, § 3(d); 2008 Mass. Acts c. 298, § 

16.   

The Legislature understood the evolving nature 

of the interactions of the various sectors of the 

economy and their actual GHG emissions with each 

other and with GHG regulations.  The Legislature 

therefore provided that the Agencies should revisit 

GHG regulations periodically.  See, e.g., G.L. c. 

21N, § 2 (requiring DEP to periodically review and 

update emissions reporting requirements); § 4 

(requiring EEA Secretary to update plans for 

achieving GHG emissions reductions every five years).  

It accomplished this goal by requiring regulations 

under § 3(d), but also requiring that such 

regulations sunset on December 31, 2020.  See 2008 

Mass. Acts c. 298, § 16.  The 7.74 Rules effectively 

write the § 3(d) sunset provision out of the GWSA.  

See id.; G.L. c. 21N, § 3(d).  The Agencies have no 

authority to do so.  See Morgan, 476 Mass. at 781. 



Accordingly, the 7.74 Rules are unlawful and 

ultra vires because they remain in effect beyond the 

GWSA's sunset date for mass-based emissions limits. 

See Goldberg, 444 Mass. at 632-33. 

CONCLUSION 

For the reasons set forth above, Appellants 

respectfully request that the Court grant their 

Motion for Judgment on the Pleadings and declare the 

7.74 Rules unlawful, arbitrary and capricious and, 

therefore, void. 

Respectfully submitted, 

NEW ENGLAND POWER 

GENERATORS ASSOCIATION 

AND GENON ENERGY, INC., 

By their attorneys, 

Seth Jaffe (BBO #548217) 

Stephen L. Bartlett (BBO #693482) 

FOLEY HOAG LLP 

Seaport World Trade Center West 

155 Seaport Boulevard 

Boston, Massachusetts 02210 
(617) 832-1000 
sjaffe@foleyhoag.com 
sbartlett@foleyhoag.com 

Dated: February 27, 2018 
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ALM GL ch. 21N, § 1

Current through Act 176 of the 2017 Legislative Session.

Annotated Laws of Massachusetts  >  PART I ADMINISTRATION OF THE GOVERNMENT 
[Chapters 1 - 182]  >  TITLE II EXECUTIVE AND ADMINISTRATIVE OFFICERS OF THE 
COMMONWEALTH  [Chapters 6 - 28A]  >  TITLE II EXECUTIVE AND ADMINISTRATIVE OFFICERS 
OF THE COMMONWEALTH  >  Chapter 21N Climate Protection and Green Economy Act

§ 1.  Definitions.

As used in this chapter the following words shall have the following meanings unless the context clearly 
requires otherwise:—

“Allowance”, an authorization to emit, during a specified year, up to 1 ton of carbon dioxide equivalent.

“Alternative compliance mechanism”, an action undertaken by a greenhouse gas emission source that 
achieves the equivalent reduction of greenhouse gas emissions over the same time period as a direct 
emissions reduction, that is approved by the department, and that is real, permanent, quantifiable, 
verifiable and enforceable.

“Carbon dioxide equivalent”, the amount of carbon dioxide by weight that would produce the same 
global warming impact as a given weight of another greenhouse gas, based on the best available 
science, including from the Intergovernmental Panel on Climate Change.

“Department”, the department of environmental protection.

“Direct emissions”, emissions from sources that are owned or operated, in whole or in part, by an entity 
or facility including, but not limited to, emissions from factory stacks, manufacturing processes and 
vents, and company owned or company-leased motor vehicles.

“Direct emissions reduction”, a greenhouse gas emission reduction action made by a greenhouse gas 
emissions source at that source.

“Emission”, emission of a greenhouse gas into the air.

“Emissions reduction measures”, programs, measures, standards, and alternative compliance 
mechanisms authorized pursuant to this chapter, applicable to sources or categories of sources that 
are designed to reduce emissions of greenhouse gases.

“Entity”, a person that owns or operates, in whole or in part, a source of greenhouse gas emissions 
from a generator of electricity or a commercial or industrial site including, but not limited to, a 
transportation fleet.

“Executive office”, the executive office of energy and environmental affairs.

“Facility”, a building, structure or installation located on contiguous or adjacent properties of an entity.

“Greenhouse gas”, any chemical or physical substance that is emitted into the air and that the 
department may reasonably anticipate will cause or contribute to climate change including, but not 
limited to, carbon dioxide, methane, nitrous oxide, hydrofluorocarbons, perfluorocarbons and sulfur 
hexafluoride.

“Greenhouse gas emissions limit”, an authorization, during a specified year, to emit up to a level of 
greenhouse gases specified by the secretary, expressed in tons of carbon dioxide equivalents.

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5FF4-8921-6HMW-V126-00000-00&context=
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“Greenhouse gas emissions source”, a source, or category of sources, of greenhouse gas emissions 
with emissions that are at a level of significance, as determined by the secretary, that its participation in 
the program established under this chapter will enable the secretary to effectively reduce greenhouse 
gas emissions and monitor compliance with the statewide greenhouse gas emissions limit.

“Indirect emissions”, emissions associated with the consumption of purchased electricity, steam and 
heating or cooling by an entity or facility.

“Leakage”, the offset of a reduction in emissions of greenhouse gases within the commonwealth by an 
increase in emissions of greenhouse gases outside the commonwealth.

“Market-based compliance mechanism”, (i) a system of market-based declining annual aggregate 
emissions limitations for sources or categories of sources that emit greenhouse gases; or (ii) 
greenhouse gas emissions exchanges, banking, credits and other transactions governed by rules and 
protocols established by the secretary or the regional greenhouse gas initiative, that result in the same 
greenhouse gas emissions reduction, over the same time period, as direct compliance with a 
greenhouse gas emissions limit or emission reduction measure adopted by the executive office 
pursuant to this chapter.

“Person”, an agency or political subdivision of the commonwealth, a state, public or private corporation 
or authority or an individual, trust firm, joint stock company, partnership, association or other entity or 
group thereof or an officer, employee or agent thereof.

“Secretary”, the secretary of energy and environmental affairs.

“Statewide greenhouse gas emissions”, the total annual emissions of greenhouse gases in the 
commonwealth, including all emissions of greenhouse gases from the generation of electricity delivered 
to and consumed in the commonwealth, accounting for transmission and distribution line losses, 
whether the electricity is generated in the commonwealth or imported; provided, however, that 
statewide greenhouse gas emissions shall be expressed in tons of carbon dioxide equivalents.

“Statewide greenhouse gas emissions limit”, the maximum allowable level of statewide greenhouse gas 
emissions in a given year, as determined by the secretary.

History

2008, 298, § 6.

Annotations

Notes

Editorial Note—

Codification—

  Acts 2008, 298, § 6, effective Nov 5, 2008, enacted this section.

Annotated Laws of Massachusetts
Copyright © 2018 Matthew Bender & Company, Inc.,
a member of the LexisNexis Group All rights reserved.
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Current through Act 176 of the 2017 Legislative Session.

Annotated Laws of Massachusetts  >  PART I ADMINISTRATION OF THE GOVERNMENT 
[Chapters 1 - 182]  >  TITLE II EXECUTIVE AND ADMINISTRATIVE OFFICERS OF THE 
COMMONWEALTH  [Chapters 6 - 28A]  >  TITLE II EXECUTIVE AND ADMINISTRATIVE OFFICERS 
OF THE COMMONWEALTH  >  Chapter 21N Climate Protection and Green Economy Act

§ 3. Greenhouse Gas Emissions — Limits.

(a) The department shall, pursuant to chapter 30A, determine the statewide greenhouse gas emissions level in 
calendar year 1990 and reasonably project what the emissions level will be in calendar year 2020 if no 
measures are imposed to lower emissions other than those formally adopted and implemented as of 
January 1, 2009. This projection shall hereafter be referred to as the projected 2020 business as usual 
level.

(b) The secretary shall, in consultation with the department and the department of energy resources, adopt the 
following statewide greenhouse gas emissions limits: (1) a 2020 statewide emissions limit and a plan to 
achieve that limit pursuant to section 4; (2) an interim 2030 emissions limit accompanied by plans to 
achieve this limit in accordance with said section 4; provided, however, that the 2030 interim emissions 
limits shall maximize the ability of the commonwealth to meet the 2050 emissions limit; (3) an interim 2040 
emissions limit accompanied by plans to achieve this limit in accordance with said section 4; provided, 
however, that the 2040 interim emissions limit shall maximize the ability of the commonwealth to meet the 
2050 emissions limit; and (4) a 2050 statewide emissions limit that is at least 80 per cent below the 1990 
level.

(c) Emissions levels and limits associated with the electric sector shall be established by the executive office 
and the department, in consultation with the department of energy resources, based on consumption and 
purchases of electricity from the regional electric grid, taking into account the regional greenhouse gas 
initiative and the renewable portfolio standard.

(d) The department shall promulgate regulations establishing a desired level of declining annual aggregate 
emission limits for sources or categories of sources that emit greenhouse gas emissions.

History

2008, 298, § 6.

Annotations

Notes

Editorial Note—

Codification—

  Acts 2008, 298, § 6, effective Nov 5, 2008, enacted this section.
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MASSACHUSETTS ADVANCE LEGISLATIVE SERVICE > MASSACHUSETTS 185TH GENERAL COURT -- 
2008 REGULAR SESSION > CHAPTER 298 > SENATE BILL 2540

Synopsis

AN ACT ESTABLISHING THE GLOBAL WARMING SOLUTIONS ACT.

Text

Be it enacted by the Senate and House of Representatives in General Court assembled, and by the authority of the 
same as follows:

SECTION 1. 

Section 19 of chapter 6A of the General Laws, as appearing in the 2006 Official Edition, is hereby amended 
by striking out subsection (f) and inserting in place thereof the following 2 subsections:-

(f) The secretary shall collaborate with other state agencies to reduce greenhouse gas emissions to 
achieve the greenhouse gas emission limits established in chapter 21N.

(g) Nothing in this chapter shall be construed to confer any powers or impose any duties upon the secretary 
with respect to the foregoing agencies and authorities except as expressly provided by law.

SECTION 2. 

Section 1 of chapter 16 of the General Laws, as so appearing, is hereby amended by striking out 
subsection (d) and inserting in place thereof the following 2 subsections:-

(d) The commissioner shall collaborate with other state agencies to reduce greenhouse gas emissions to 
the limits established in chapter 21N.

(e) The commissioner may promulgate rules and regulations to effectuate the purposes of this chapter.

SECTION 3. 

Section 2 of chapter 21A of the General Laws, as so appearing, is hereby amended by adding the following 
clause:-

(30) consistent with chapter 21N, oversee state agency efforts to address and diminish the impacts of 
climate change by coordinating state agency actions to achieve the greenhouse gas emissions limits 
established in chapter 21N.

SECTION 4. 
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Section 8 of said chapter 21A, as so appearing, is hereby amended by inserting after the second paragraph 
the following paragraph:-

The department of environmental protection shall assist in the implementation of chapter 21N.

SECTION 5. 

Section 16 of said chapter 21A, as so appearing, is hereby amended by adding the following paragraph:-

Any person who fails to comply with or otherwise violates chapter 21N shall be liable for a civil 
administrative penalty not to exceed $ 25,000 for each day the violation continues.

SECTION 6. 

The General Laws are hereby amended by inserting after chapter 21M the following chapter:-

Chapter 21N.

CLIMATE PROTECTION AND GREEN ECONOMY ACT.

Section  1. 

As used in this chapter the following words shall have the following meanings unless the 
context clearly requires otherwise:-

“Allowance”, an authorization to emit, during a specified year, up to 1 ton of carbon dioxide 
equivalent.

“Alternative compliance mechanism”, an action undertaken by a greenhouse gas emission 
source that achieves the equivalent reduction of greenhouse gas emissions over the same time 
period as a direct emissions reduction, that is approved by the department, and that is real, 
permanent, quantifiable, verifiable and enforceable.

“Carbon dioxide equivalent”, the amount of carbon dioxide by weight that would produce the 
same global warming impact as a given weight of another greenhouse gas, based on the best 
available science, including from the Intergovernmental Panel on Climate Change.

“Department”, the department of environmental protection.

“Direct emissions”, emissions from sources that are owned or operated, in whole or in part, by 
an entity or facility including, but not limited to, emissions from factory stacks, manufacturing 
processes and vents, and company owned or company-leased motor vehicles.

“Direct emissions reduction”, a greenhouse gas emission reduction action made by a 
greenhouse gas emissions source at that source.

“Emission”, emission of a greenhouse gas into the air.

“Emissions reduction measures”, programs, measures, standards, and alternative compliance 
mechanisms authorized pursuant to this chapter, applicable to sources or categories of sources 
that are designed to reduce emissions of greenhouse gases.

“Entity”, a person that owns or operates, in whole or in part, a source of greenhouse gas 
emissions from a generator of electricity or a commercial or industrial site including, but not 
limited to, a transportation fleet.

“Executive office”, the executive office of energy and environmental affairs.

“Facility”, a building, structure or installation located on contiguous or adjacent properties of an 
entity.

“Greenhouse gas”, any chemical or physical substance that is emitted into the air and that the 
department may reasonably anticipate will cause or contribute to climate change including, but 
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not limited to, carbon dioxide, methane, nitrous oxide, hydrofluorocarbons, perfluorocarbons 
and sulfur hexafluoride.

“Greenhouse gas emissions limit”, an authorization, during a specified year, to emit up to a 
level of greenhouse gases specified by the secretary, expressed in tons of carbon dioxide 
equivalents.

“Greenhouse gas emissions source”, a source, or category of sources, of greenhouse gas 
emissions with emissions that are at a level of significance, as determined by the secretary, 
that its participation in the program established under this chapter will enable the secretary to 
effectively reduce greenhouse gas emissions and monitor compliance with the statewide 
greenhouse gas emissions limit.

“Indirect emissions”, emissions associated with the consumption of purchased electricity, steam 
and heating or cooling by an entity or facility.

“Leakage”, the offset of a reduction in emissions of greenhouse gases within the 
commonwealth by an increase in emissions of greenhouse gases outside the commonwealth.

“Market-based compliance mechanism”, (i) a system of market-based declining annual 
aggregate emissions limitations for sources or categories of sources that emit greenhouse 
gases; or (ii) greenhouse gas emissions exchanges, banking, credits and other transactions 
governed by rules and protocols established by the secretary or the regional greenhouse gas 
initiative, that result in the same greenhouse gas emissions reduction, over the same time 
period, as direct compliance with a greenhouse gas emissions limit or emission reduction 
measure adopted by the executive office pursuant to this chapter.

“Person”, an agency or political subdivision of the commonwealth, a state, public or private 
corporation or authority or an individual, trust firm, joint stock company, partnership, association 
or other entity or group thereof or an officer, employee or agent thereof.

“Secretary”, the secretary of energy and environmental affairs.

“Statewide greenhouse gas emissions”, the total annual emissions of greenhouse gases in the 
commonwealth, including all emissions of greenhouse gases from the generation of electricity 
delivered to and consumed in the commonwealth, accounting for transmission and distribution 
line losses, whether the electricity is generated in the commonwealth or imported; provided, 
however, that statewide greenhouse gas emissions shall be expressed in tons of carbon 
dioxide equivalents.

“Statewide greenhouse gas emissions limit”, the maximum allowable level of statewide 
greenhouse gas emissions in a given year, as determined by the secretary.

Section  2. 

(a) The department shall monitor and regulate emissions of greenhouse gases with the goal of 
reducing those emissions. The department shall adopt regulations to require the reporting and 
verification of statewide greenhouse gas emissions and to monitor and enforce compliance with 
this chapter.  The regulations shall: (1) establish a regional greenhouse gas registry and reporting 
system for greenhouse gas emission sources; provided, however, that in establishing the 
greenhouse gas registry and reporting system, the department may collaborate with other states or 
a regional consortium; (2) annually require the owner or operator of any facility that is required to 
report air emissions data to the department pursuant to Title V of the federal Clean Air Act and that 
has stationary emissions sources that emit greenhouse gases to report annually to the regional 
registry direct stack emissions of greenhouse gases from such sources; (3) require the owner or 
operator of a facility that has stationary emissions sources that emit greenhouse gases in excess 
of 5,000 tons of greenhouse gases per year in carbon dioxide equivalents to report annually to the 
regional registry direct emissions of greenhouse gases from such sources; provided, however, that 
the department shall develop a simplified estimation form to assist facilities in determining who 
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shall report emissions and shall consider, on an annual basis, requiring the expansion of reporting 
to the regional greenhouse gas registry; (4) provide for the voluntary reporting of emissions of 
greenhouse gases to the regional greenhouse gas registry by entities and facilities that are not 
required to submit information pursuant to clauses (2) and (3); provided, however, that the 
greenhouse gas emissions reported shall be of a type and format that the regional greenhouse gas 
registry can accommodate; (5) require reporting of greenhouse gas emissions from generation 
sources producing all electricity consumed, including transmission and distribution line losses from 
electricity generated within the commonwealth or imported from outside the commonwealth; 
provided, however, that this requirement shall apply to all retail sellers of electricity, including 
electric utilities, municipal electric departments and municipal light boards as defined in section 1 
of chapter 164A; (6) ensure rigorous and consistent accounting of emissions and provide reporting 
tools and formats to ensure collection of necessary data; and (7) ensure that greenhouse gas 
emissions sources maintain comprehensive records of all reported greenhouse gas emissions.

(b)  The department shall: 

(1) consult with the secretary on periodic review and updates of emission reporting requirements, 
as necessary; and (2) review existing and proposed state, federal and international 
greenhouse gas emissions reporting programs and make reasonable efforts to promote 
consistency among the programs established pursuant to this chapter and other programs and 
to streamline reporting requirements on greenhouse gas emissions sources.

(c) The department shall triennially publish a state greenhouse gas emissions inventory that includes 
comprehensive estimates of the quantity of greenhouse gas emissions in the commonwealth for 
the last 3 years in which data is available.

Section  3. 

(a) The department shall, pursuant to chapter 30A, determine the statewide greenhouse gas emissions 
level in calendar year 1990 and reasonably project what the emissions level will be in calendar 
year 2020 if no measures are imposed to lower emissions other than those formally adopted and 
implemented as of January 1, 2009.  This projection shall hereafter be referred to as the projected 
2020 business as usual level.

(b)  The secretary shall, in consultation with the department and the department of energy 
resources, adopt the following statewide greenhouse gas emissions limits:

(1) a 2020 statewide emissions limit and a plan to achieve that limit pursuant to section 4; (2) an 
interim 2030 emissions limit accompanied by plans to achieve this limit in accordance with said 
section 4; provided, however, that the 2030 interim emissions limits shall maximize the ability 
of the commonwealth to meet the 2050 emissions limit; (3) an interim 2040 emissions limit 
accompanied by plans to achieve this limit in accordance with said section 4; provided, 
however, that the 2040 interim emissions limit shall maximize the ability of the commonwealth 
to meet the 2050 emissions limit; and (4) a 2050 statewide emissions limit that is at least 80 
per cent below the 1990 level.

(c) Emissions levels and limits associated with the electric sector shall be established by the executive 
office and the department, in consultation with the department of energy resources, based on 
consumption and purchases of electricity from the regional electric grid, taking into account the 
regional greenhouse gas initiative and the renewable portfolio standard.

(d) The department shall promulgate regulations establishing a desired level of declining annual 
aggregate emission limits for sources or categories of sources that emit greenhouse gas 
emissions.

Section  4. 

(a) The secretary shall adopt the 2020 statewide greenhouse gas emissions limit pursuant to 
subsection (b) of section 3 which shall be between 10 per cent and 25 per cent below the 1990 
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emissions level and a plan for achieving said reduction.  The secretary shall consult with all state 
agencies and regional authorities with jurisdiction over sources of greenhouse gases on all 
elements of the emissions limit and plan that pertain to energy-related matters including, but not 
limited to, electrical generation, load based-standards or requirements, the provision of reliable and 
affordable electrical service and statewide fuel supplies, to ensure the greenhouse gas emissions 
reduction activities to be adopted and implemented by the secretary are complementary, non-
duplicative and can be implemented in an efficient and cost-effective manner.  The 2020 statewide 
emissions limit and implementation plan shall comply with this section.

(b) The secretary shall analyze the feasibility of measures to comply with the emissions limit 
established in subsection (a).  Such measures shall include, but not be limited to, the electric 
generating facility aggregate limit established pursuant to section 12, direct emissions reduction 
measures from other sectors of the economy, alternative compliance mechanisms, market-based 
compliance mechanisms and potential monetary and nonmonetary incentives for sources and 
categories of sources that the secretary finds are necessary or desirable to facilitate the 
achievement of reductions of greenhouse gas emissions limits.

(c) The secretary shall consider all relevant information pertaining to greenhouse gas emissions 
reduction goals and programs in other states and nations.

(d) The secretary shall evaluate the total potential costs and economic and noneconomic benefits of 
various reduction measures to the economy, environment and public health, using the best 
available economic models, emissions estimation techniques and other scientific methods.

(e) The secretary shall take into account the relative contribution of each source or source category to 
statewide greenhouse gas emissions and shall recommend a de minimis threshold of greenhouse 
gas emissions below which emissions reduction requirements shall not apply.

(f) The secretary shall identify opportunities for emissions reduction measures from all verifiable and 
enforceable voluntary actions.

(g) The secretary shall conduct public hearings on the proposed 2020 emission limit and implementing 
plan.  The secretary shall conduct a portion of these workshops in regions that have the most 
significant exposure to air pollutants, including, but not limited to, communities with minority 
populations, communities with low-income populations, or both.

(h) The secretary shall update its plan for achieving the maximum technologically feasible reductions of 
greenhouse gas emissions at least once every 5 years, including the plans to implement the 2030, 
2040 and 2050 statewide emission limits.

Section  5. 

The secretary shall monitor the implementation of regulations relative to climate change and shall, 
every 5 years, publish a report which shall include recommendations regarding such 
implementation.  The report shall include, without limitation: (i) whether regulations or other 
measures undertaken, including distribution of emissions allowances, are equitable and minimize 
costs and maximize the total benefits to the commonwealth and encourage early action to reduce 
greenhouse gas emissions; (ii) whether activities undertaken to comply with state regulations and 
efforts disproportionately impact low-income communities; (iii) whether entities that have voluntarily 
reduced their greenhouse gas emissions prior to the implementation of this chapter receive 
appropriate credit for early voluntary reductions; (iv) whether activities undertaken pursuant to the 
regulations complement, and do not interfere with, efforts to achieve and maintain federal and state 
ambient air quality standards and reduce toxic air contaminant emissions; (v) consider overall 
societal benefits, including reductions in other air pollutants, diversification of energy sources and 
other benefits to the economy, environment and public health; (vi) whether state actions minimize 
the administrative burden of implementing and complying with these regulations; (vii) whether state 
actions minimize leakage; (viii) consider the significance of the contribution of each source or 
category of sources to statewide emissions of greenhouse gases; (ix) whether greenhouse gas 
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emissions reductions achieved are real, permanent, quantifiable, verifiable and enforceable; and (x) 
recommendations for future policy action.  The report shall be filed with the clerk of the house of 
representatives, the clerk of the senate, the chairs of the house and senate committees on ways 
and means, the chairs of the joint committee of telecommunications, utilities and energy and the 
chairs of the joint committee on the environment, natural resources and agriculture.

Section  6. 

In implementing its plan for statewide greenhouse gas emissions limits, the commonwealth and its 
agencies shall promulgate regulations that reduce energy use, increase efficiency and encourage 
renewable sources of energy in the sectors of energy generation, buildings and transportation.

Section  7. 

(a)  The secretary, in consultation with the executive office of administration and finance, may 
consider the use of market-based compliance mechanisms to address climate change 
concerns; provided, however, that prior to the use of any market-based compliance 
mechanism, to the extent feasible and in furtherance of achieving the statewide greenhouse 
gas emissions limit, the secretary shall:

(1) consider the potential for direct, indirect and cumulative emission impacts from these 
mechanisms, including localized impacts in communities that are already adversely impacted 
by air pollution; (2) design any market-based compliance mechanism to prevent any increase 
in the emissions of toxic air contaminants or criteria air pollutants, with particular attention paid 
to emissions of nitrous oxide, sulfur dioxide and mercury; and (3) maximize additional 
environmental and economic benefits for the commonwealth, as appropriate.

(b) The secretary may adopt regulations governing how market-based compliance mechanisms may be 
used by regulated entities subject to greenhouse gas emissions limits and mandatory emissions 
reporting requirements to achieve compliance with their greenhouse gas emissions limits.

(c) The executive office and the department may work with the participating regional greenhouse gas 
initiative states and other interested states and Canadian Provinces to develop a plan to expand 
market-based compliance mechanisms such as the regional greenhouse gas initiative to other 
sources and sectors necessary or desirable to facilitate the achievement of the greenhouse gas 
emissions limits.

(d) The executive office shall monitor compliance with and enforce any rule, regulation, order, 
emissions limitation, emissions reduction measure or market-based compliance mechanism 
adopted by the executive office or department pursuant to this chapter.  The department may 
impose a civil administrative penalty pursuant to section 16 of chapter 21A for a violation of any 
rule, regulation, order, emissions limitation, emissions reduction measure or other measure 
adopted by the executive office pursuant to this chapter.

Section  8. 

The secretary shall convene an advisory committee to advise the executive office in overseeing the 
greenhouse emissions reduction measures. The advisory committee shall consist of 
representatives from the following sectors: commercial, industrial and manufacturing; 
transportation; low-income consumers; energy generation and distribution; environmental 
protection; energy efficiency and renewable energy; local government; and academic institutions.

Section  9. 

Nothing in this chapter shall affect the authority of the public utility commission or the obligation of 
an electrical utility to provide customers with safe and reliable electric service.  Nothing in this 
chapter shall preclude, prohibit or restrict the construction of a new facility or the expansion of an 
existing facility subject to regulation under this chapter, if all applicable requirements are met and 
the facility is in compliance with regulations adopted pursuant to this chapter.
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SECTION 7. 

Section 61 of chapter 30 of the General Laws is hereby amended by inserting after the first paragraph, as 
appearing in the 2006 Official Edition, the following paragraph:-

In considering and issuing permits, licenses and other administrative approvals and decisions, the 
respective agency, department, board, commission or authority shall also consider reasonably 
foreseeable climate change impacts, including additional greenhouse gas emissions, and effects, such 
as predicted sea level rise.

SECTION 8. 

Nothing in this act shall restrict the secretary of energy and environmental affairs from adopting greenhouse 
gas emissions limits or emissions reduction measures prior to January 1, 2011, that are consistent with 
general or special laws or rules or regulations, imposing those limits prior to January 1, 2012, or providing 
early reduction credit, where appropriate, nor shall this act prevent the imposition of more stringent limits on 
emissions.

SECTION 9. 

Notwithstanding any general or special law to the contrary, the secretary shall convene an advisory 
committee to analyze strategies for adapting to the predicted impacts of climate change in the 
commonwealth.  The advisory committee shall be chaired by the secretary, or his designee, and comprised 
of representatives with expertise in the following areas: transportation and built infrastructure; commercial, 
industrial and manufacturing activities; low income consumers; energy generation and distribution; land 
conservation; water supply and quality; recreation; ecosystems dynamics; coastal zone and oceans; rivers 
and wetlands; and local government.

The committee shall file a report of its findings and recommendations regarding strategies for adapting to 
climate change not later than December 31, 2009.

SECTION 10. 

Notwithstanding any general or special law to the contrary, the executive office of energy and 
environmental affairs shall promulgate regulations pursuant to section 2 of chapter 21N of the General 
Laws not later than January 1, 2009.

SECTION 11. 

Clauses (2) and (3) of the third sentence of subsection (a) of said section 2 of said chapter 21N shall take 
effect not later than April 15, 2009.

SECTION 12. 

Clauses (4) and (5) of said third sentence of said subsection (a) of said section 2 of said chapter 21N shall 
be implemented not later than July 1, 2009.

SECTION 13. 

The first inventory required pursuant to subsection (c) of said section 2 of said chapter 21N shall be 
published not later than December 31, 2010.

SECTION 14. 

Subsection (a) of section 3 of said chapter 21N shall be implemented not later than July 1, 2009.
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SECTION 15. 

Clause (1) of subsection (b) of said section 3 of said chapter 21N shall be implemented not later than 
January 1, 2011.

SECTION 16. 

The department of environmental protection shall promulgate regulations pursuant to subsection (d) of said 
section 3 of said chapter 21N not later than January 1, 2012, which regulations shall take effect on January 
1, 2013, and shall expire on December 31, 2020.

SECTION 17. 

The 2020 statewide greenhouse gas initiative required to be adopted pursuant to subsection (a) of section 
4 of said chapter 21N shall be adopted not later than January 1, 2011.

SECTION 18. 

Notwithstanding any general or special law to the contrary, the executive office of energy and 
environmental affairs shall publish the report required pursuant to section 5 of said chapter 21N not later 
than January 1, 2014.

History

Approved  August 7, 2008

Sponsor

Senate Floor
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310 CMR 7.74

 This document reflects all regulations in effect as of 01/26/2018 

Code of Massachusetts Regulations  >  TITLE 310: DEPARTMENT OF ENVIRONMENTAL 
PROTECTION  >  CHAPTER 7.00: AIR POLLUTION CONTROL

7.74:  Reducing CO[2] Emissions from Electricity Generating Facilities 

(1) Purpose, Authority and Scope.The purpose of 310 CMR 7.74, promulgated in conjunction with 310 CMR 
7.75, is to assist the Commonwealth in achieving the greenhouse gas emissions reduction goals adopted 
pursuant to M.G.L. c. 21N, § 3(b), by establishing declining annual aggregate CO[2] emissions limits that 
will reduce CO[2] emissions from electricity generating facilities. To achieve those goals, the Executive 
Office of Energy and Environmental Affairs (EEA) and the Department pursuant to M.G.L. c. 21A, §§ 2 and 
8 and M.G.L. c. 21N, §§ 3(c), 4 and 7 hereby jointly promulgate 310 CMR 7.74, following consultation with 
the Department of Energy Resources and based on the considerations specified in M.G.L. c. 21N, § 3(c). 
310 CMR 7.74 is also promulgated pursuant to M.G.L. c. 21A, § 16, M.G.L. c. 21N, § 3(d), and M.G.L. c. 
111, §§ 2C and 142A through 142E. In exercising their broad authority and discretion under M.G.L. c. 21N, 
§§ 3(c) and 3(d), EEA and MassDEP have determined that additional emissions limits on in-state electricity 
generating facilities' greenhouse gas emissions, along with other climate policies and programs, will ensure 
achievement of the greenhouse gas emissions limits as established under M.G.L. c. 21N, and that the 310 
CMR 7.74 limits are consistent with, and take account of, regional programs such as the Regional 
Greenhouse Gas Initiative (RGGI) and the Renewable Portfolio Standard (RPS).

(2) Definitions. The terms used in 310 CMR 7.74 are defined in 310 CMR 7.74(2) and 310 CMR 7.00: 
Definitions. Where a term is defined in 310 CMR 7.00: Definitions and 310 CMR 7.74 the definition in 310 
CMR 7.74 shall apply.

Allowance means a limited authorization to emit one metric ton of CO[2] in compliance with 310 CMR 7.74.

Allowance Registry means the database that tracks allowances held by electricity generating facilities and 
used for compliance. The Department shall establish an account in the allowance registry for each 
electricity generating facility.

Annual CO[2] Emissions means the total amount of CO[2] emissions measurements recorded and 
reported for a calendar year in accordance with the Massachusetts CO[2] Budget Trading Program at 310 
CMR 7.70(8)(e)4., converted from short tons to metric tons and adjusted, as applicable, for the production 
of useful net thermal energy pursuant to the Massachusetts CO[2] Budget Trading Program at 310 CMR 
7.70(8)(i).

Bidder means a party qualified, pursuant to 310 CMR 7.74(6)(h)4.a., to participate in an auction.

Calendar Year or Year means January 1<st> through December 31<st>.

Deduct or Deduction means the permanent removal of allowances from an account in the allowance 
registry by the Department.

Designated Representative means the person who is authorized by the owner and operator of an 
electricity generating facility to represent and legally bind the owner and operator in matters pertaining to 
310 CMR 7.74.

Electricity Generating Facility means a facility that includes one or more electricity generating units for 
which the owner or operator is required to report CO[2] emissions pursuant to the Massachusetts CO[2] 
Budget Trading Program at 310 CMR 7.70(8); provided, however, that the following facilities are not 
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electricity generating facilities for purposes of 310 CMR 7.74: MWRA Deer Island and MBTA South Boston 
Power.

Emergency means a period during when the regional transmission organization has issued an alert that an 
abnormal condition affecting the reliability of the power system exists or is anticipated in Massachusetts.

Existing Electricity Generating Facility means an electricity generating facility listed in 310 CMR 
7.74(5)(b): Table B.

Existing Facility Aggregate CO[2] Emissions Limit means, with respect to calendar year 2018, the sum 
of all existing facilities' CO[2] emissions limits, as listed in 310 CMR 7.74(5)(a): Table A.

Massachusetts CO[2] Budget Trading Program means the program the Department promulgated at 310 
CMR 7.70 to reduce greenhouse gas emissions from CO[2] Budget Sources as defined in 310 CMR 7.70.

New Facility Aggregate CO[2] Emissions Limit means, with respect to calendar year 2018, the sum of all 
new electricity generating facility CO[2] emissions limits, as listed in 310 CMR 7.74(5)(a): Table A.

New Electricity Generating Facility means, with respect to calendar year 2018, an electricity generating 
facility that is not an existing electricity generating facility.

Offset means to use allowances to cover CO[2] emissions from an electricity generating facility pursuant 
310 CMR 7.74.

Operator means any person or group of persons who operates, controls, or supervises an electricity 
generating facility including, but not limited to, any holding company, utility system, plant manager, or 
operations manager of the electricity generating facility.

Owner means any of the following persons or group of persons:

(a) Any holder(s) of any portion of the legal or equitable title in an electricity generating facility; or

(b) Any holder(s) of a leasehold interest in an electricity generating facility.

Reserve Price means the minimum acceptable price for each allowance in a specific auction.

Sealed Bid, Uniform Price Auction means a single or multiple round sealed-bid auction in which 
bidders may submit multiple bids at different prices; the price paid by all awarded bidders will be 
uniform.

Serial Number means, when referring to allowances, the unique identification number assigned by the 
Department to each allowance.

Total Aggregate CO[2] Emissions Limit means, with respect to a particular calendar year, the 
maximum allowable aggregate limit on CO[2] emissions from all electricity generating facilities subject 
to 310 CMR 7.74, as listed in 310 CMR 7.74(5)(a): Table A.

(3) Applicability. 310 CMR 7.74 applies to all owners and operators of an electricity generating facility.

(4) Compliance with CO[2] Emissions Limits.The owner or operator of an electricity generating facility shall 
offset all CO[2] emissions using allowances in its allowance registry account pursuant to 310 CMR 7.74 (6) 
through (7).

(5) CO[2] Emissions Limits. 

(a) Total Aggregate CO[2] Emissions Limits.The total aggregate CO[2] emissions limit for 2018 is 
9,149,979 metric tons of CO[2]. The total aggregate CO[2] emissions limit for 2019 is 8,731,175. The 
total aggregate CO[2] emissions limit declines by 223,876 metric tons each year thereafter until it 
reaches 8,507,299 metric tons of CO[2] in 2020 and 1,791,019 metric tons of CO[2] in 2050. For 2018, 
the existing facility aggregate CO[2] emissions limit and the new facility aggregate CO[2] emissions 
limit were calculated from the total aggregate CO[2] emissions limit, such that their sum equals the 
total aggregate CO[2] emissions limit. The existing facility aggregate CO[2] emissions limit, and new 
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facility aggregate CO[2] emissions limit for calendar year 2018 are shown in 310 CMR 7.74(5)(a): 
Table A.

310 CMR 7.74(5)(a): Table A

2018 Existing Facility Aggregate and New Facility Aggregate

CO[2] Emissions Limits in Metric Tons

 View Table

(b) Existing Individual Electricity Generating Facility CO[2] Emissions Limits for 2018.The CO[2] 
emissions limits for existing electricity generating facilities are shown in 310 CMR 7.74(5)(b): Table B.

310 CMR 7.74(5)(b): Table B

Existing Individual Electricity Generating Facility CO[2] Emissions Limits in Metric Tons

 View Table

(c) Apportionment of New Facility Aggregate CO[2] Emissions Limit for 2018.By February 15, 2019, 
the Department shall apportion the 2018 new facility aggregate CO[2] emissions limit among electricity 
generating facilities. The apportionment shall be based on CO[2] emissions reported by new electricity 
generating facilities pursuant to 310 CMR 7.74(7) by February 1, 2019, and shall be completed 
pursuant to 310 CMR 7.74(5)(c)1. through 3.

1. New Electricity Generating Facilities' CO[2] Emissions Limits for 2018.The

Department shall determine whether the sum of CO[2] emissions from new electricity generating 
facilities reported pursuant to 310 CMR 7.74(7) is less than, equal to, or greater than the new 
facility aggregate CO[2] emissions limit for 2018.

a. If the sum of new electricity generating facility CO[2] emissions is less than or equal to the new 
facility aggregate CO[2] emissions limit for 2018, then the Department shall set each new 
electricity generating facility's 2018 emissions limit equal to its CO[2] emissions for 2018.

b. If the sum of new electric generating facility CO[2] emissions is greater than the new facility 
aggregate CO[2] emissions limit for 2018, the Department shall ensure that the sum of all new 
facility CO[2] emissions limits equals the new facility aggregate CO[2] emissions limit for the 
year by completing the following calculations:

i. Calculate a discount factor by dividing the new facility aggregate CO[2] emissions limit by the 
total amount of CO[2] emitted by all new electricity generating facilities in 2018; and

ii. Calculate each new electricity generating facility's 2018 limit as the product of the facility's 
CO[2] emissions and the discount factor.

2. Distribution of Excess New Facility CO[2] Emissions Limit.If the Department determines 
pursuant to 310 CMR 7.74(5)(c)1. that the sum of CO[2] emissions from new electricity generating 
facilities is less than the new facility aggregate CO[2] emissions limit for 2018, then the Department 
shall:

a. Calculate the difference between the new facility aggregate CO[2] emissions limit and the sum of 
CO[2] emissions from new electricity generating facilities;

b. Calculate the product of such difference and each existing electricity generating facility's fraction 
of the existing facility aggregate CO[2] emissions limit for 2018; and

c. Deposit allowances equal to the product, minus any allowances distributed pursuant to 310 CMR 
7.74(5)(c)3., in the allowance registry account of each existing electricity generating facility.

3. Early Distribution of Excess New Facility CO[2] Emissions Limit.By November 15, 2018, the 
Department may determine that the sum of CO[2] emissions from new electricity generating 
facilities will be less than the new facility aggregate CO[2] emissions limit for the year. In making 
this determination, the Department shall consider CO[2] emissions reported pursuant to the 
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Massachusetts CO[2] Budget Trading Program at 310 CMR 7.70(8)(e)4. for the months of January 
through September 2018, and any physical or permitted limits on the potential for the facility to 
emit (e.g., on hourly fuel combustion) during the months of October through December 2018. If the 
Department determines that the sum of CO[2] emissions from new electricity generating facilities 
will be less than the new facility aggregate CO[2] emissions limit for 2018, then by December 1, 
2018 the Department shall:

a. Calculate the minimum possible difference between the new facility aggregate CO[2] emissions 
limit and the sum of CO[2] emissions from new electricity generating facilities for 2018;

b. Calculate the product of such minimum possible difference and each existing electricity 
generating facility's fraction of the existing facility aggregate CO[2] emissions limit for 2018; 
and

c. Deposit allowances equal to the product in the allowance registry account of each existing 
electricity generating facility.

(6) Allocation, Transfer, and Use of Allowances.

(a) Allocation of Allowances. For 2018, the Department shall allocate allowances to new and existing 
electricity generating facilities in accordance with the quantities, processes, and schedule for 
establishing individual facility CO[2] emissions limits specified in 310 CMR 7.74(5)(b) through (c), and 
deposit them in the allowance registry accounts of the electricity generating facilities. For 2019 and all 
future years, the Department shall allocate allowances using an auction in accordance with 310 CMR 
7.74(6)(h). Once allocated, allowances may be used or transferred pursuant to 310 CMR 7.74(6)(b) or 
(c), regardless of the year or method of allocation.

(b) Use of Allowances. 

1. The owner or operator of an electricity generating facility may use allowances to offset CO[2] 
emissions for a particular year pursuant to 310 CMR 7.74(6)(e), provided that the allowances used 
are in the electricity generating facility's allowance registry account on March 1<st> of the year 
following the year in which the CO[2] emissions occurred.

2. Allowances may be used exclusively by the owners or operators of electricity generating facilities to 
comply with 310 CMR 7.74 and are not property rights.

(c) Transfer of Allowances. 

1. The owner or operator of an electricity generating facility may transfer allowances to the owner or 
operator of another electricity generating facility by submitting a notice of transfer to the 
Department at any time except during the month of March.

2. The notice of transfer shall include the electricity generating facility's allowance registry account 
number, the number of allowances to be transferred, the serial numbers of the allowances to be 
transferred, the name and account number of the electricity generating facility to which the 
allowances will be transferred, and the certification statement required by 310 CMR 7.74(7)(c) that 
has been signed by the designated representative of the transferring electricity generating facility, 
or his or her designee, allowing the transfer of allowances.

3. The Department may require reporting of a price for transfers of allowances between electricity 
generating facilities that have different owners or operators through submission of a form as 
specified by the Department.

(d) Emergency Deferred Compliance.If an electricity generating facility emits CO[2] during an emergency 
that occurs during the last 45 days of a calendar year, the electricity generating facility owner or 
operator may choose to defer for one year a portion or the entirety of the electricity generating facility's 
compliance obligation with respect to CO[2] emissions emitted during such emergency, provided that 
such CO[2] emissions shall be offset in the following year on a two for one basis pursuant to 310 CMR 
7.74(6)(e)2. If an electricity generating facility owner or operator chooses to defer the electricity 
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generating facility's compliance obligation with respect to any CO[2] emissions emitted during an 
emergency pursuant to 310 CMR 7.74(6)(e), then the owner or operator shall complete the following 
steps:

1. Identify the quantity of such CO[2] emissions emitted during the emergency, and the hours and dates 
during which the emergency occurred, in the facility's CO[2] emissions report submitted pursuant 
to 310 CMR 7.74(7)(a) for the calendar year during which the CO[2] emissions occurred; and

2. Offset such CO[2] emissions on a two for one basis pursuant to 310 CMR 7.74(6)(e)2. by identifying 
the necessary number of allowances in its compliance certification report submitted pursuant to 
310 CMR 7.74(7)(b) for the following calendar year.

(e) Compliance with CO[2] Emissions Limits.On March 1<st> of each year, each electricity generating 
facility's allowance registry account shall hold a number of allowances that is equal to or greater than 
the sum of:

1. The amount of CO[2] emissions that the electricity generating facility emitted during the prior 
calendar year, minus any emissions for which compliance is being deferred pursuant to 310 CMR 
7.74(6)(d); and

2. Twice the amount of CO[2] emissions that the electricity generating facility emitted during the year 
before the prior calendar year (e.g., on March 1, 2020 for 2018 emissions), but was not offset 
because compliance was deferred pursuant to 310 CMR 7.74(6)(d).

(f) Banking of Allowances. Allowances may be retained for use in future years, provided that the total 
amount of CO[2] emitted by all electricity generating facilities in any year is less than the total 
aggregate CO[2] emissions limit for the prior year, before accounting for any emergency deferred 
compliance. In order to enforce this limitation on banking, the Department shall complete the following 
steps by April 1<st> of each year:

1. Divide 223,876 metric tons by the total aggregate emission limit for the prior year;

2. Multiply the resulting fraction by the number of allowances in each electricity generating facility's 
allowance registry account on March 1<st>, as reported to the Department pursuant to 310 CMR 
7.74(7)(b)4.; and

3. If necessary, deduct allowances pursuant to 310 CMR 7.74(6)(g)3. to ensure that the number of 
allowances in the electricity generating facility's allowance registry account does not exceed the 
quantity calculated pursuant to 310 CMR 7.74(6)(f)2.

(g) Deduction of Allowances for Compliance.By April 1<st> of each year, the Department shall deduct 
allowances from each electricity generating facility's allowance registry account in the following order:

1. To address any emergency deferred compliance obligation accrued during the year before the prior 
calendar year pursuant to 310 CMR 7.74(6)(e);

2. To offset CO[2] emissions that occurred during the prior calendar year; and

3. To ensure that the number of allowances remaining in the allowance registry account is less than the 
limitation on banking calculated pursuant to 310 CMR 7.74(6)(f)2.

(h) Allowance Auctions. For the years 2019 through 2050, the Department shall conduct a series of 
auctions pursuant to 310 CMR 7.74(6)(h) to sell allowances to be used by owners or operators of 
electricity generating facilities to offset CO[2] emissions.

1. Allowance Auction Procedures.

a. Auctions shall be conducted quarterly, but the Department may adjust the frequency of such 
auctions as it deems necessary to effectuate the objectives 310 CMR 7.74, provided at least 
one auction is conducted annually.
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b. The implementation of any auction conducted pursuant to 310 CMR 7.74 may be transferred by 
the Department to an agent deemed qualified by the Department to conduct such auction, 
provided that such agent shall perform all such duties under the direction and oversight of the 
Department.

c. The auction format shall be a Sealed Bid, Uniform Price Auction.

d. Prior to the end of each calendar year, allowances in a quantity equal to the total aggregate 
CO[2] emissions limit will be available for sale by auction. Such allowances will be available for 
sale by auction for each calendar year. The Department may require that allowances are sold 
in minimum lot sizes. In such event, such lot sizes shall be published in the auction notice 
pursuant to 310 CMR 7.74(6)(h)2. No more than 50% of the allowances from a calendar year 
may be available for sale in advance of the respective calendar year, up to four years in 
advance of such calendar year.

e. The Department shall post a calendar of proposed auction dates on its web site. The calendar 
shall include the auction format and the number and years of allowances to be auctioned at 
each auction. The Department may periodically modify the contents of the calendar, provided 
that the information relevant to the next scheduled auction shall be fixed in the auction notice 
no later than 45 calendar days prior to such auction, consistent with 310 CMR 7.74(6)(h)2.a.

f. Auctions of allowances may be held with a reserve price. The Department is not obligated to sell 
allowances if the reserve price is not met.

g. No bidder, including any affiliate or agent of such bidder, shall purchase more than 50% of the 
allowances offered for sale in any one auction. Such limitation shall be published in the auction 
notice pursuant to 310 CMR 7.74(6)(h)2. and may be reduced for one or more bidders if the 
Department is so-advised by a qualified agent or market monitor employed pursuant to 310 
CMR 7.74(6)(h)1.b. or 5.a.

h. The Department may periodically evaluate the auction program performance and may retire any 
allowances that were offered for sale by auction but were not sold.

i. Proceeds of such auctions shall be paid to the Department and deposited in a segregated 
account and administered by a Trustee appointed by EEA and the Department. The funds 
shall be expended to further the goals of M.G.L. c. 21N by supporting programs or projects to 
reduce greenhouse gas emissions in order to mitigate the impacts of climate change, including 
but not limited to, clean energy and vehicle electrification projects; programs and projects to 
support adaptation to the impacts of climate change; mitigation or adaptation programs or 
projects involving communities that are already adversely impacted by air pollution, including 
but not limited to, environmental justice communities; and for the administration of any such 
programs or projects. Auction proceeds may also be used for the administration of 310 CMR 
7.74. Auction proceeds shall be expended at the direction of the Trustee, in consultation with 
EEA and the Department. The Trustee, EEA and the Department may consult with and enter 
into agreements with other agencies within the EEA Secretariat to assist in the administration 
and expenditure of auction proceeds.

2. Auction Notice. 

a. Notice of each auction shall be published no later than 45 calendar days prior to such auction, 
and may be transmitted electronically to parties requesting such notification.

b. Each notice shall include but not be limited to, the following information:

i. Date, time and location of the auction, including the internet address or electronic address for 
auction location, as applicable;

ii. Auction format;

iii. Categories of bidders who will be eligible to bid;
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iv. Quantity and years of allowances to be auctioned;

v. Reserve Price;

vi. Required bid format;

vii. Instructions for submitting the qualification application;

viii. Instructions for submitting acceptable financial surety;

ix. Procedures for the conduct of the auction;

x. Participation limitations; and

xi. Other pertinent rules or procedures of the auction as may be required to ensure a 
transparent, fair and competitive auction.

3. Participant Eligibility. Only owners and operators of electricity generating facilities are eligible to 
participate in auctions.

4. Bid Submittal Requirements. 

a. Qualification Application. 

i. Only qualified bidders will be permitted to submit bid(s) or otherwise participate in any 
auction.

ii. Only parties with accounts in the allowance registry may participate in the auction.

iii. Potential bidders shall submit a qualification application to the Department at least 30 
calendar days prior to the bid submittal date of such auction or by such deadline as the 
Department shall stipulate in the auction notice. Qualification applications shall contain the 
information set forth in 310 CMR 7.74(6)(h)4.a. and the auction notice.

iv. The applicant shall provide information and documentation relating to its corporate structure, 
financial ability to participate in the auction and authority to execute bids and honor 
contractual obligations. Such information may include, but is not limited to the following:

(i) Documentation regarding the corporate identity, ownership, and capital structure of the 
applicant; identification of any agency relationship between the applicant and any third 
party related to the auction;

(ii) Audited annual reports and credit reports of the applicant and/or the entity represented 
by the applicant;

(iii) Corporate background and recent adverse conditions, which may include:

                            -1. Identification of any indictment or felony conviction of the 
applicant, or any member, director, principle, partner or officer of the applicant or any 
affiliate or related entity;

                            -2. A statement by the applicant as to prior findings of non-
responsibility with regard to any state procurement including findings under state law or 
regulation;

                            -3. A statement by the applicant as to certification under any state tax 
registration requirement;

                            -4. Identification of any previous or pending investigation with respect 
to any alleged violation any rule, regulation, or law associated with any commodity 
market or exchange;

                            -5. Evidence demonstrating that such applicant has an allowance 
registry account;

                            -6. Identification of relationships with any other account holder.
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v. The Department shall review each qualification application and make determinations as to 
whether the applicant is qualified to submit bids in the auction. Applicants may be denied 
eligibility based on the information provided or upon information obtained independent of 
the application process. Failure to provide the required information may result in the 
qualification application being declared incomplete or otherwise deficient. The Department 
shall notify applicants in writing or by electronic mail if the qualification application is 
complete and meets the requirements for participation in the auction. If the qualification 
application does not meet such requirements, notification shall include the reasons 
therefore, and applicants will be given a reasonable opportunity to provide additional 
information to cure such deficiencies.

vi. Once an application has been approved, that bidder shall be eligible to participate in all 
subsequent auctions, provided there has been no material change to the information 
provided in the qualification application, and provided that the applicant meets the eligibility 
criteria of 310 CMR 7.74(6)(h)3. If there is any material change to the information 
submitted in the bidder's qualification

application, the qualification expires and a new qualification application is required to be 
submitted.

vii. The Department may suspend or revoke its approval of a qualification application if the 
bidder fails to comply with 310 CMR 7.74(6)(h)4.

viii. In order to reduce the administrative burden for the Department and electricity generating 
facilities, the Department may, on a case-by-case basis, consider applicants that have 
been approved as bidders by DOER pursuant to 225 CMR 13.09(e) to be qualified bidders 
pursuant to 310 CMR 7.74(6)(h)4.a.v.

b. Surety Requirement. 

i. Bidders shall be required to provide financial surety in the form of a bond, cash, certified 
funds, or an irrevocable stand-by letter of credit, in a form acceptable to the Department. A 
bidder's eligibility to bid in any auction shall be limited to the level of financial security 
provided. Financial surety may be forfeited to and retained by the Department in the event 
the bidder's offer is accepted in an auction and the bidder fails to tender payment of the full 
amount when due.

ii. Bidders may request return of their surety at any time prior to or following any auction, and 
the Department shall return said surety provided that the Commonwealth has no current or 
pending claim to such surety as a result of a failure of the bidder to comply with 310 CMR 
7.74(6)(h)4.b. or to pay the full amount of its accepted bid when due. Return of such surety 
to the bidder voids the bidder's ability to participate in subsequent auctions unless a new 
surety is submitted to the Department pursuant to the provisions of 310 CMR 7.74(6)(h)4.

iii. The surety requirements of 310 CMR 7.74(6)(h)4. may be modified by the Department at 
any time prior to the applicable auction date, and shall be published no later than 45 
calendar days prior to such auction.

iv. In the event that the Department modifies the surety requirements, bidders shall meet the 
new surety requirements before the next auction.

c. Bid Submittal. 

i. Once an application has been approved, and provided there has been no material change to 
the information provided in the application, bidders seeking to bid in any subsequent 
auction shall complete and submit an intent to bid on or before the deadline specified in 
the Auction Notice.

ii. All bids shall be on a form prescribed by the Department, which shall be made available 
electronically.
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iii. All bids submitted shall be considered binding offers for the purchase of allowances under 
the rules of the auction.

iv. All qualified maximum bids shall be limited to the amount of financial surety provided by the 
qualified bidder pursuant to 310 CMR 7.74(6)(h)4.b.

v. Bids shall be submitted on-line and shall conform to the format and protocol of bid 
submission as set forth in the auction notice pursuant to 310 CMR 7.74(6)(h)2.

vi. If the Department determines that a bidder has provided false or misleading information, 
fails to honor an accepted bid, or has withheld pertinent information in its qualification 
documentation, or has otherwise failed to comply with any material provision of 310 CMR 
7.74(6)(h)4., the surety amount may be forfeited to the Commonwealth, and the bidder 
may be prohibited from participating in any future auctions.

5. Bid Selection. 

a. The Department may employ a market monitor to observe the conduct and outcome of each 
auction. As a condition to participation in any auction, bidders shall agree to provide, and shall 
provide on request, any data to the Department that the Department deems necessary to 
support this function and the proper monitoring of such auctions.

b. The Department will rank all bids. Allowances will be sold in the quantities specified in the 
accepted bids until there are no remaining allowances available for the specified auction. In the 
event that there is more than one winning bidder submitting the same price and the total 
number of allowances requested in all such winning bids exceeds the number of allowances 
remaining, the Department may award the remaining allowances randomly, or based on the 
pro rata share of the number of allowances bid on by each winning bidder.

c. The Department shall approve or disapprove the outcome of the auction following

the completion of the auction event.

6. Transfer of Allowances. Following approval of the outcome of the auction and upon payment in full 
of the amount owed by the successful bidders, the Department shall transfer allowances into the 
corresponding bidders' allowance registry account, provided that transfers resulting from auctions 
that occur before April 1<st> of a calendar year shall occur on April 1<st>.

7. Return of Unsuccessful Bids.Subject to 310 CMR 7.74(6)(h)4.b.ii. and 310 CMR 7.74 (6)(h)4.c.vi., 
following each auction the Department will return upon written request all financial securities or 
payments to unsuccessful bidders and to bidders unwilling to purchase fewer allowances than 
requested in its bid.

8. Announcement of Results. The Department reserves the right to publish the names of qualified 
bidders, the closing price, and the total quantity of allowances sold at each auction.

(7) Reporting Requirements. 

(a) Annual CO[2] Emissions Report.By February 1, 2019, and February 1<st> of each year thereafter, the 
owner or operator of an electricity generating facility shall submit a CO[2] emissions report. The report 
shall include the following:

1. The name, address, contact person, and phone number of the facility;

2. The facility's annual CO[2] emissions for the previous calendar year as reported pursuant to the 
Massachusetts CO[2] Budget Trading Program at 310 CMR 7.70(8), in short tons and metric tons;

3. The amount, if any, of CO[2] emissions for which compliance will be deferred pursuant to 310 CMR 
7.74(6)(d), in short and metric tons, and the hours during which such CO[2] emissions occurred 
during the emergency; and
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4. The electronic signature of the designated representative submitting the form and certification by the 
designated representative in accordance with 310 CMR 7.74(7)(c).

(b) Compliance Certification Reporting.By March 1, 2019, and March 1<st> of each year thereafter, the 
owner or operator of an electricity generating facility subject to 310 CMR 7.74 shall demonstrate 
compliance with the electricity generating facility's CO[2] emission limit by submitting a compliance 
certification report covering the CO[2] emissions from the prior calendar year. The compliance 
certification report shall include, among other information as requested by the Department, the 
following:

1. The name, address, contact person, and phone number of the electricity generating facility;

2. The electricity generating facility's assigned CO[2] emissions limit for 2018;

3. The electricity generating facility's annual CO[2] emissions for the prior calendar year as reported 
pursuant to 310 CMR 7.70(8), in short tons and metric tons;

4. The total number of allowances in the electricity generating facility's allowance registry account on 
March 1<st>;

5. The number of allowances in the electricity generating facility's allowance registry account that the 
owner or operator of the facility is using to offset CO[2] emissions that occurred during the prior 
calendar year;

6. The number of allowances in the electricity generating facility's allowance registry account that the 
owner or operator of the electricity generating facility is using to offset CO[2] emissions that 
occurred during an emergency in the year before the prior calendar year, on a two for one basis 
pursuant to 310 CMR 7.74(6)(d);

7. The total number of allowances remaining in the electricity generating facility's allowance registry 
account after offsetting CO[2] emissions pursuant to 310 CMR 7.74(7)(b)5. and 6.; and

8. The electronic signature of the designated representative submitting the form and certification by the 
designated representative in accordance with 310 CMR 7.74(7)(c).

(c) Certification of Reports and Other Documents.All reports and other documents submitted to the 
Department under 310 CMR 7.74 must be signed and attested to by the designated representative and 
shall include the following statement: "I certify that I have personally examined the information that I 
am submitting and I am familiar with the information submitted and that, based on my inquiry of those 
individuals immediately responsible for obtaining the information, I believe that the information is true, 
accurate and complete. I am aware that there are significant penalties for submitting false information, 
including possible fines and imprisonment."

(d) Reporting Format and Process.The Department may specify the format and process for

any submission required pursuant to 310 CMR 7.74, including electronic submission requirements.

(e) Compliance Verification. The Department may verify compliance with 310 CMR 7.74 by conducting 
inspections, requesting information and records, and requiring the collection of information. 310 CMR 
7.74(7)(e) does not limit the authority of the Department as otherwise provided by law or in an 
authorization, determination, modification, permit, or other approval, or by the terms of any order or 
other enforcement document.

1. Access to Information. Where necessary to ascertain compliance with 310 CMR 7.74, including 
actual or potential CO[2] emissions, the Department may request information or records from any 
owner or operator of an electricity generating facility. The owner or operator shall, within a 
reasonable time, furnish the requested information or records and shall permit Department 
personnel or authorized representatives to have access to and to take images of such records.

2. Requirement to Collect Information.When the Department determines that any electricity 
generating facility has failed to offset its CO[2] emissions limit or violated any other condition in 310 

https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5RPY-J1W0-00BK-54T1-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5RPY-J1W0-00BK-54T1-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5RPY-J1T0-00BK-54SW-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5RPY-J1W0-00BK-54T1-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5RPY-J1W0-00BK-54T1-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5RPY-J1W0-00BK-54T1-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5RPY-J1W0-00BK-54T1-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5RPY-J1W0-00BK-54T1-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5RPY-J1W0-00BK-54T1-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5RPY-J1W0-00BK-54T1-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5RPY-J1W0-00BK-54T1-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5RPY-J1W0-00BK-54T1-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5RPY-J1W0-00BK-54T1-00000-00&context=


Page 11 of 13

310 CMR 7.74

CMR 7.74, the Department may require the owner or operator of said electricity generating facility 
to submit the necessary information or records. In doing so, the Department may require the 
electricity generating facility owner or operator to:

a. Establish and maintain records;

b. Perform audits on CO[2] emissions records or monitoring equipment using standard procedures 
and methods;

c. Quantify CO[2] emissions in accordance with any procedures and methods that the Department 
may prescribe;

d. Keep records on control equipment parameters, production variables, and other indirect data 
when direct monitoring of CO[2] emissions is not practical;

e. Perform additional CO[2] emissions monitoring, including conducting stack tests in accordance 
with 310 CMR 7.13 when continuous CO[2] emissions monitoring equipment information is 
unavailable;

f. Make periodic reports to the Department, as necessary, to assure continuous compliance with 
310 CMR 7.74; and

g. Maintain other records and provide any other information the Department requires.

(8) Recordkeeping Requirements.The owner or operator of an electricity generating facility shall keep on-site 
at the electricity generating facility all records, data, reports and other information required by 310 CMR 
7.74 for a period of three years from the date the record is created. The Department may extend this period 
for cause, in writing, at any time before the end of the three years.

(9) Authorized Designated Representative.

(a) Assigning an Authorized Designated Representative.The owner and operator of an electricity 
generating facility shall authorize one designated representative to act on behalf of the owner and 
operator with regard to all matters under 310 CMR 7.74.

(b) Responsibilities of Designated Representative.The designated representative shall be responsible 
for submitting electronically any or all of the following: a notice of transfer of allowances; a CO[2] 
emissions report; the Compliance Certification Report, and any other documents requested by the 
Department.

(c) Delegation by Designated Representative.A designated representative may delegate his or her 
authority to submit a notice of transfer of allowances by submitting a certificate of representation that 
includes the information specified at 310 CMR 7.74(9)(d)6.

(d) Certification of Representation.The owner or operator of an electricity generating facility shall submit 
to the Department a complete certificate of representation that identifies the designated representative 
acting on behalf of the owner and operator for the electricity generating facility. The submission shall 
be on a form prescribed by the Department, and shall include, but not be limited to, the following:

1. Identification of the electricity generating facility;

2. The name, address, email address, and telephone number of the designated representative;

3. A list of the owner(s) and operator(s) of the electricity generating facility;

4. The following certification statements by the designated representative.

a. "I certify I was selected as the designated representative, by an agreement binding

on the owner and operator of the facility."

b. "I certify that I have all the necessary authority to carry out my duties and responsibilities under 
310 CMR 7.74 on behalf of the owner and operator of the facility and that the owner and 
operator shall be fully bound by my representations, action, inactions, or submissions;"
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5. The signature of the designated representative and the date signed; and

6. If applicable, a list of persons authorized to submit Notices of Transfer of allowances pursuant to 310 
CMR 7.74(9)(c), and the following:

a. The name, address, email address, and telephone number of such persons.

b. The following certification statement by the designated representative. "I certify any notice of 
transfer of allowances submitted by any person identified by me as authorized to submit a 
notice of transfer of allowances under 310 CMR 7.74 shall be deemed a notice of transfer of 
allowances submitted by me."

(10) Penalties and Enforcement.

(a) The failure of an owner or operator to offset its CO[2] emissions limit in compliance with 310 CMR 
7.74(6)(e) shall be deemed a release of air pollutants into the environment without the approval or 
authorization of the Department and shall be presumed to constitute a significant impact to public 
health, welfare, safety, or the environment.

(b) If the owner or operator of an electricity generating facility is not holding sufficient allowances in its 
allowance registry account by March 1<st> of each year to offset its CO[2] emissions as calculated in 
accordance with the requirements of 310 CMR 7.74(6)(e), then within 14 calendar days of receipt of 
notice by the Department, the owner or operator shall transfer into the electricity generating facility's 
allowance registry account, three additional allowances for every one ton of CO[2] emissions not offset, 
and then the Department will deduct the allowances from the allowance registry account.

(c) In addition to the requirements of 310 CMR 7.74(10)(a) and (b), the Department may enforce the 
requirements of 310 CMR 7.74 in accordance with applicable federal and Massachusetts law, including 
but not limited to M.G.L. c. 21A, § 16 and 310 CMR 5.00: Administrative Penalty; M.G.L. c. 111, § 2C; 
M.G.L. c. 111, §§ 142A through 142E and M.G.L. c. 21N, § 7(d).

(11) Program Review. Not later than December 31, 2021 and every ten years thereafter, the Department shall 
complete a review, including an opportunity for public comment, of the requirements of 310 CMR 7.74 to 
determine whether the program should be amended. This review shall evaluate CO[2] emissions, costs, 
consistency with statewide CO[2] emissions limits established pursuant to M.G.L. c. 21N, and any other 
information relevant to review of the program.

(12) Declining CO[2] Emissions Limits in Existing Plan Approvals.The requirements in 310 CMR 7.74 
supersede the declining annual GHG or CO[2] emissions limits in an electricity generating facility's plan 
approval issued pursuant to 310 CMR 7.02. All other terms and conditions of such plan approval remain in 
effect unless a modification of such plan approval is issued by the Department in accordance with 310 
CMR 7.02.

(13) Compliance with all Applicable Requirements.An owner or operator of an electricity generating facility 
subject to 310 CMR 7.74 shall comply with all other state and federal applicable statutes and regulations.

(14) Owner and Operator Responsible for Compliance.Whenever any provision in 310 CMR 7.74 requires 
an action to be taken by an owner or operator, any owner or operator of an electricity generating facility 
may take the action; provided that all owners and operators of the electricity generating facility are 
responsible for ensuring that the proper action is taken, and all owners and operators are jointly and 
severally liable for compliance with 310 CMR 7.74.

Statutory Authority

REGULATORY AUTHORITY 

 310 CMR 7.00: M.G.L. c. 111, § 142A through J.
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