
IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF WEST VIRGINIA

Wheeling

MURRAY ENERGY CORPORATION, et al.,

Plaintiffs,

v. Civil Action No. 5:14-CV-00039
Judge Bailey

SCOTT PRUITT, Administrator,
UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, acting in his
official capacity,

Defendant.

EPA'S MOTION FOR RECONSIDERATION OF ORDER GRANTING PLAINTIFFS'
MOTION TO AMEND ORDER OF DISMISSAL

)
)
)
)
)
)
)
)
)
)
)
)
)
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INTRODUCTION

The United States Court of Appeals for the Fourth Circuit held on June 29,2017 , that

sovereign immunity bars this Court's subject matter jurisdiction over Plaintiffs' sole claim in this

case. Muruay Energt Corp. v. Adm'r of EPA,861 F.3d 529 (4th Cir.2017). The Fourth Circuit

thus vacated this Court's opinions granting summary judgment in favor of Plaintiffs (ECF 293)

and ordering EPA to undertake injunctive relief in the Court's Final Order (ECF 314), both of

which EPA had appealed, ECF 303 &332. On August 21,2017, the Fourth Circuit issued a

mandate to this Court to dismiss this case. ECF 342. On October 2,2017, this Court dismissed

Plaintiffs' claim with prejudice for want of subject matter jurisdiction because "[t]he Court of

Appeals held that 'Section 30a@)(2) [of the Clean Air Act] does not authorize the instant suit by

[plaintiffs] against the EPA."' ECF 348 at 2 (third alteration in original).

On October 26,2017, Plaintiffs moved to amend this Court's October 2,2017 order to be

a dismissal without prejudice. ECF 351. Under Local Rule of Civil Procedure 7.02(bXl),

EPA's deadline to respond was November 9, 2017. However, on November 3,2017, this Court

granted Plaintiffs' motion (ECF No. 353) before EPA was able to file the opposition its counsel

were drafting.

EPA respectfully requests that this Court reconsider that decision. As explained below,

where a claim is barred by sovereign immunity, courts routinely dismiss with prejudice because

the lack of subject matter jurisdiction stems not from a curable pleading defect, but from an

incurable bar to jurisdiction. The logic underlying dismissal without prejudice does not apply

here. Plaintiffs cannot amend their claim to avoid the jurisdictional bar of sovereign immunity,

and, therefore, the dismissal should be with prejudice.

Arthough Plaintirrs correctly *"*;:::J;,11. ,n", dismissal ror want orsubject

matter jurisdiction is often without prejudice, ECF 351 at 7-2, they fail to cite a single case

where dismissal on the basis of sovereign immunity was deemed to be without prejudice. Nor do
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they account for the cases that have dismissed claims with prejudice where the claims were

barred by sovereign immunity.

Sovereign immunity is different. While "a case dismissed for lack of subject matter

jurisdiction should be dismissed without prejudice so that a plaintiff may reassert his claims in a

competent court[,] . . . the bar of sovereign immunity is absolute: no other court has the power to

hear the case, nor can [plaintiffs] redraft their claims to avoid [sovereign immunity]." Frigard v.

United States,862F.2d20l,204 (gth Cir. 1988); see also Inre Camp Lejeune N. Carolina

lf/ater contamination Litig., No. l:l l-MD-2218-TwT, 2016 WL 7049038, at *35 (N.D. Ga.

Dec. 5, 2016) (reasoning that "there is no other forum where the Plaintiffs could bring these

claims without meeting the same sovereign immunity obstacle"). "Thus, when courts dismiss

claims on sovereign immunity grounds, they frequently do so with prejudice." Cunningham v.

General Dynamics Info. Tech., Inc.,CivilNo. l:16-cv-00545,2017 U.S. Dist. LEXIS 66094,at

*17 (8.D. Va. May 1,2017) (emphasis added); see also, e.g., Int'l Fed'n of Prof'l & Tech.

Eng'rs v. United States, 934 F . Supp. 2d 816, 820 (D. Md. 2013) (holding that, because the

"United States has not waived sovereign immunity," it "is dismissed from this action, and the

claims against it are dismissed with prejudice"), aff'd sub nom., Int'l Fed'n of Prof'l & Tech.

Eng'rs v. Haas,599 Fed. App'x. 477 (4th Cir. 2014); Best Med. Belgium, Inc. v. Kingdom of

Belgium,9l3 F. Supp. 2d230,233 (E.D.Ya.2012) ("The Court GRANTS Defendant's Motion,

finding subject matter jurisdiction lacking as to all Defendants, and thus DISMISSES Plaintiffs'

claims with prejudice.").

Here, Plaintiffs' sole claim is barred by sovereign immunity and, thus, should be

dismissed with prejudice. Plaintiffs alleged a single claim that EPA failed to perform the

evaluations described in Section 321(a) of the Clean Air Act, 42 U.S.C. g 7621(a), which

Plaintiffs contended was a non-discretionary duty. ,See ECF 31 ("First Amended Complaint for

Declaratory and Injunctive Relief'). EPA repeatedly argued in this Court that sovereign

immunity barred Plaintiffs' claim because Section 321(a) does not establish an enforceable

nondiscretionary duty. See, e.g., ECF 35 at9-22; ECF 49 at l0 (listing as its first two affirmative
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defenses that "[t]he Court lacks subject matter jurisdiction over Plaintiffs' claim" and that

"Plaintiffs' claim is barred by the doctrine of sovereign immunity"); ECF 205 at20-22; ECF 280

at2-3. This Court disagreed and eventually granted summary judgment in favor of Plaintiffs,

ECF 293, while retaining jurisdiction during EPA's implementation of a Court-ordered remedy,

ECF 314. EPA appealed, arguing that sovereign immunity barred Plaintiffs' claim, and the

Fourth Circuit agreed and ordered dismissal. Muruay Energt Corp. v. Adm'r of EPA,86l F.3d

529 (4thCir.2017).

In contrast to a dismissal for lack of subject matter jurisdiction on a ground such as

standing or ripeness, a plaintiff cannot simply cure a pleading defect by pointing to different

facts or waiting for a claim to ripen: the sovereign immunity bar is absolute. See In re Camp

Lejeune N. Carolina Water Contamination Litig.,2016 WL 7049038, at *35 ("Thus, there is no

further amendment to the Plaintiffs' complaints that would potentially allow this court-or any

other-to exercise subject matter jurisdiction over the Plaintiffs' claims."); Cunningham,2017

U.S. Dist. LEXIS 66094, at *18 ("[A]ny additional litigation of this issue in a different court

would amount to an unnecessary drain on judicial resources."). Plaintiffs' single claim in this

case is barred by sovereign immunity and, thus, no court has jurisdiction to hear it. This Court

was right to dismiss it with prejudice.

Plaintiffs' argument that dismissal should be without prejudice because the Fourth Circuit

"did not address the merits of'Plaintiffs' single claim and that it "noted another potential claim

over which the courts might have subject matter jurisdiction," ECF 353 at 3, only supports

dismissal with prejudice. lndeed, sovereign immunity bars any court from addressing the merits

of the claim that Plaintiffs alleged, and the notion that Plaintiffs may seek to litigate a new claim

only further demonstrates that the claim that they did litigate is barred absolutely.r Therefore,

the case should be dismissed with prejudice.

I The reasoning of the Fourth Circuit's decision bars any claim to compel performance of the evaluations
described in Section 321(a), and EPA reserves its right to seek dismissal of any other potential claim as
barred by sovereign immunity or on other grounds.
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CONCLUSION

For the reasons stated above, EPA respectfully requests that the Court reconsider, reverse

its Novemb er 3, 2016 Order, and dismiss Plaintiffs' claim with prejudice .

DATED: November 14, 2017 Respectfully Submitted,
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Acting Assistant Attorney General
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF WEST VIRGINIA

Wheeling

MURRAY ENERGY CORPORATION, et al.,

Plaintiffs,

Civil Action No. 5:14-CV-00039
Judge Bailey

SCOTT PRUITT, Administrator,
UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, acting in his
official capacity,

Defendant.

CERTIFICATE OF SERVICE

[, Erin Carter Tison, hereby certify that on the I 4th day of November, 2017 , the

foregoing EPA's Motion for Reconsideration of the Order Granting Plaintiffs' Motion to Amend

Order of Dismissal was served using the CMiECF system, which will cause a copy to be served

upon counsel ofrecord.

lsl Erin Carter Tison
ERIN CARTER TISON (WV BarNo. 12608)
Assistant United States Attorney
U.S. Courthouse & Federal Bldg.
1125 Chapline Street Suite 3000
Wheeling, W.V. 26003
(304) 234-7764
erin.tison@usdoj.gov
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