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GLOSSARY 
 

The following is a glossary of acronyms and abbreviations used in this brief: 

Decl. Declaration 

EIS     Environmental Impact Statement 

FERC    Federal Energy Regulatory Commission 

Intervenors  Duke Energy Florida, LLC; Florida Power & Light 
Company; Florida Southeast Connection, LLC; Sabal 
Trail Transmission, LLC; and Transcontinental Gas Pipe 
Line Company, LLC 

 
NEPA  National Environmental Policy Act of 1969, 42 U.S.C. 

§§4321-4347 
 
Project    Southeast Market Pipelines Project 

SEIS     Supplemental Environmental Impact Statement 

Sierra Club Petitioners Sierra Club, Flint Riverkeeper, and 
Chattahoochee Riverkeeper 
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INTRODUCTION 
 

 The Federal Energy Regulatory Commission (FERC) issued a Certificate of 

Public Necessity and Convenience allowing construction and operation of a major 

interstate natural gas pipeline without considering the impact of greenhouse gas 

emissions from burning the gas in the downstream power plants. The panel 

majority correctly held that FERC thereby violated the National Environmental 

Policy Act (NEPA).  Sierra Club v. Fed. Energy Regulatory Comm’n, 867 F.3d 

1357, 1371–75 (D.C. Cir. 2017) (citing 40 C.F.R. § 1502.16(b), 40 C.F.R. 

§1508.8(b).  It also correctly held that FERC failed to explain not using the Social 

Cost of Carbon tool to valuate impacts on climate change.  Id. at 1375.  The Court 

vacated the Certificate and remanded to FERC to prepare a proper environmental 

impact statement. Id. at 1379.            

 FERC and the Respondent-Intervenor pipeline companies and utilities do not 

seek rehearing on the merits, but only on the vacatur of the Certificate.  But the 

panel correctly applied the standard vacatur remedy for NEPA cases.  The panel 

did not overlook or misapprehend points of law or fact making rehearing appropriate 

under Fed. R. App. P. 40.  Nor does this opinion require consideration to maintain 

uniformity of circuit decisions or present a question of exceptional importance for 

rehearing en banc under Fed. R. App. P. 35.  
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ARGUMENT 
 

I. The Petitions Do Not Satisfy The Requirements For Rehearing 
 

A. There Is No Conflict With Delaware Riverkeeper  
 

Delaware Riverkeeper Network v. FERC, 753 F.3d 1304 (D.C. Cir. 2014)   

held FERC violated NEPA by not considering the impacts of all segments of a 

pipeline on forests and wetlands.  Id. at 1319.  The Court remanded “for further 

consideration,” but did not mention vacatur.  Id. at 1320.  It did not set a precedent 

requiring remand without vacatur here. This case involves different NEPA 

violations, a different record, and different circumstances supporting vacatur.  See 

Sierra Club, 867 F.3d at 1374–75.   

B. The Panel Correctly Applied The Standard NEPA Remedy    
 

The Supreme Court has stated that under the Administrative Procedure Act, 

5 U.S.C. §706(2)(A),  “[i]n all cases agency action must be set aside if the action 

was arbitrary, capricious, an abuse of discretion or otherwise not in accordance 

with law.” FCC v. NextWave Pers. Commc’ns, 537 U.S. 293, 300 (2003) (internal 

quotation omitted). “If the decision of the agency is not sustainable on the 

administrative record made, then the . . . decision must be vacated and the matter 

remanded.”  Fed. Power Comm’n v. Transcon. Gas Pipe Line Corp., 423 U.S. 326, 

331 (1976).  
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The panel applied the rule on vacatur, not the exception. “Pursuant to the 

case law in this Circuit, vacating a rule or action promulgated in violation of NEPA 

is the standard remedy.” Humane Soc. of U.S. v. Johanns, 520 F. Supp. 2d 8, 37 

(D.D.C. 2007) (citing Am. Bioscience, Inc. v. Thompson, 269 F.3d 1077, 1084 

(D.C. Cir. 2001); see also Public Employees for Envtl. Responsibility v. U.S. Fish 

and Wildlife Service, 189 F. Supp. 3d 1, 2 (D.D.C. 2016) appeal dismissed, 2016 

WL 6915561 (D.C. Cir. Oct. 31, 2016) (“A review of NEPA cases in this district 

bears out the primacy of vacatur to remedy NEPA violations.”).     

 Remand without vacatur is “unusual” and “uncommon,” and there is a 

presumption against it.  Stephanie J. Tatham, The Unusual Remedy of Remand 

without Vacatur,  Administrative Conference of the United States – Final Report 

(Jan. 3, 2014).  See also Illinois Pub. Telecommunications Ass’n v. F.C.C., 123 

F.3d 693–94 (D.C. Cir. 1997) (noting this Court vacates rules even when agency 

“may develop a convincing rationale for re-adopting the same rule on remand.”). 

 Nevertheless, FERC and Intervenors fault the panel for not addressing the 

vacatur factors in Allied-Signal, Inc. v. Nuclear Regulatory Commission, 988 F.2d 

146 (D.C. Cir. 1993).  But this Court frequently imposes a remedy without 

discussion.  See, e.g., Pub. Employees for Envtl. Responsibility, 189 F. Supp. 3d at 

3 (“[I]n the NEPA cases cited by defendants, where courts ordered remand without 

vacatur, the courts generally did so without explanation.” (citing Idaho v. Interstate 
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Commerce Comm’n, 35 F.3d 585, 599 (D.C. Cir. 1994))). There is no authority 

requiring the Court to make express findings on Allied-Signal before vacatur for 

NEPA violations.             

 Intervenors state that “[n]o special rule exempts NEPA cases from Allied-

Signal,” Pet. at 15, and then support that statement with a NEPA case that does not 

mention Allied-Signal.  Id. at 15–16 (citing Public Emps. for Envtl. Responsibility 

v. Hopper, 827 F.3d 1077 (D.C. Cir. 2016)).  That case actually vacated the 

environmental impact statement (EIS) and required its supplementation prior to 

construction.  Id. at 1084.     

The cases they cite where vacatur was not ordered are distinguishable 

precisely because they were not NEPA cases, and vacatur would have caused 

environmental harm that the challenged rule was meant to address.  North Carolina 

v. EPA, 550 F.3d 1176, 1178 (D.C. Cir. 2008) (Rogers, J., concurring in granting 

rehearing in part); see also Honeywell Intern. v. EPA, 393 F.3d 1315 (D.C. Cir. 

2005) (Rogers, J., dissenting on vacatur of rule that would cause harm to the 

environment). This approach makes sense where leaving a weak regulation in 

place during remand is preferable to no rule at all.  See, e.g., Envtl. Def. Fund v. 

EPA, 898 F.2d 183 (D.C. Cir. 1990). Those circumstances are not present here. 
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II. Allied Signal Does Not Require Remand Without Vacatur 
  
Allied-Signal held an inadequately supported rule “need not necessarily be 

vacated,” depending on “the seriousness of the order’s deficiencies (and thus the 

extent of doubt whether the agency chose correctly) and the disruptive 

consequences of an interim change that may itself be changed.”  988 F.2d at 150–

51.  But those factors are not exclusive or overriding in every case.  See Tatham, 

The Unusual Remedy of Remand without Vacatur at 7 (Allied-Signal “is simply an 

articulation of two categories of equitable factors courts that courts consider, at 

times together, in determining whether to vacate an agency’s decision on 

remand.”).  Here, the record, Sierra Club’s prior briefing, and the panel’s opinion 

abundantly support vacatur.            

 Allied-Signal’s first element on seriousness of the violation is satisfied here. 

The panel held that the “EIS fails to fulfill its primary purpose.”  Sierra Club, 867 

F.3d at 1375.  This renders the agency action it undergirds arbitrary and capricious.  

Id. at 1368.  Vacatur addresses Sierra Club’s harms.  Id. at 1366.  And, as 

discussed infra regarding the supplemental EIS (SEIS), FERC’s violations cannot 

be corrected readily. In fact, the draft SEIS fails to satisfy NEPA and this Court’s 

remand order.  

FERC’s failure to consider greenhouse gas emissions goes to the integrity of 

its decisionmaking, not merely the adequacy of its explanation. Cf. Heartland 
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Reg’l Med. Ctr. v. Sebelius, 566 F.3d 193, 198 (D.C. Cir. 2009).  FERC must 

analyze an impact that it failed to consider and then make a new decision taking 

this into account.  FERC must do this by “balanc[ing] ‘the public benefits against 

the adverse effects of the project.’” Sierra Club, 867 F.3d at 1373.  See, e.g., Sierra 

Club v. U.S. Army Corps of Engineers, 803 F.3d 31, 43 (D.C. Cir. 2015) (“More 

extensive environmental analysis could lead the agencies to different conclusions, 

with live remedial implications.”).          

 Allied-Signal’s second element does not mandate remand without vacatur in 

every case where there is some “disruption.”  There, the court withheld vacatur 

because the agency would have had to refund fees that would be unrecoverable 

later.  988 F.2d at 203.  Similarly, in Heartland, vacatur would have resulted in 

extensive payments that could not be recouped.  566 F.3d at 198.  See also Sugar 

Cane Growers Co-op. of Florida v. Veneman, 289 F.3d 89, 97 (D.C. Cir. 2002) 

(remanding without vacatur where farmers relying on rule had already plowed 

under their crops).  No such regulatory system is upended by vacatur in this case.  

There is likely to be disruption in any NEPA case where the project proceeds 

notwithstanding a defective EIS, but if that prohibited vacatur it would nullify the 

requirement that NEPA analysis occur before the agency decision.  See 40 C.F.R. 

§1506.1(a). (“[N]o action concerning the proposal shall be taken which would: (1) 

Have an adverse environmental impact; or (2) Limit the choice of reasonable 
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alternatives.”); Sierra Club, 803 F.3d at 43 (“If the NEPA analysis were legally 

inadequate, ‘we could order that the [pipeline] be closed or impose restrictions on 

its use,’ … ‘until [the agencies] complied with NEPA.’” (internal citation 

omitted)); Montana Wilderness Ass’n v. Fry, 408 F. Supp. 2d 1032, 1037–39 (D. 

Mont. 2006) (enjoining pipeline operations for NEPA violations after discussing 

the difficulty of an agency “fulfilling its procedural obligations without favoring a 

predetermined outcome”); Friends of the Capital Crescent Trail v. Federal Transit 

Admin., 200 F. Supp. 3d 248, 254 (D.D.C. 2016) (vacating permits for a rail line 

because “[w]hile a temporary halt in the project is not ideal, it would make little 

sense and cause even more disruption if defendants were to proceed with the 

project while the SEIS was being completed, only to subsequently determine that 

another alternative is preferable”).   

FERC’s violation of law has no consequences unless the Certificate is 

vacated. And the Court should not accommodate them by delaying the mandate. 

See, Public Employees for Environmental Responsibility, 189 F. Supp. 3d at n. 1.  

Otherwise, the project’s environmental harm will continue unabated while the 

agency prepares its SEIS.  This harm includes greenhouse gas emissions as well as 

tons of ongoing toxic air pollution associated with pipeline operation.  See Doc. 

1642403 at 21 and record citations therein. Vacating the Certificate, on the other 

hand, vindicates the purposes of NEPA. As this Court has explained, “[t]he NEPA 
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duty is more than a technicality; it is an extremely important statutory requirement 

to serve the public and the agency before major federal actions occur . . . . If 

plaintiffs succeed on the merits, then the lack of an adequate environmental  

consideration looms as a serious, immediate, and irreparable injury.” Found. on 

Econ. Trends v. Heckler, 756 F.2d 143, 157 (D.C. Cir. 1985) (emphasis in 

original). 

III. Post-Opinion Evidence Does Not Support Remand 
Without Vacatur 

 

The Court should not consider FERC’s draft SEIS and Intervenors’ 

declarations because they are post-opinion evidence. See City of Holyoke Gas & 

Elec. Dep’t v. F.E.R.C., 954 F.2d 740, 745 (D.C. Cir. 1992); Easley v. Reuss, 532 

F.3d 592, 593–94 (7th Cir. 2008) (“Panel rehearing is not a vehicle for presenting 

new arguments, and, absent extraordinary circumstances, we shall not entertain 

arguments raised for the first time in a petition for rehearing.”).   

A. The Draft SEIS Does Not Support Remand 
Without Vacatur 

 

FERC has submitted a draft SEIS as justification for disturbing the panel’s 

vacatur.  Public comments on the draft are due November 20, 2017 and it is subject 

to change. The Court should not pre-judge the adequacy of the SEIS or the 

outcome of this process. Cuomo v. U.S. Nuclear Regulatory Comm’n, 772 F.2d 

972, 977 (D.C. Cir. 1985).   
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Although it estimates greenhouse gases, FERC has not complied with the 

remand order. It failed to “include a discussion of the significance” of these 

emissions, or analyze “the incremental impact of the action when added to other 

past, present, and reasonably foreseeable future actions.” Sierra Club, 867 F.3d at 

1374 (internal quotations omitted).  FERC does not use the new information to 

address the alternatives analysis or mitigation measures. See Daniel Dec. (attached 

exhibit B) at ¶16.  It does not apply it in balancing “the public benefits against the 

adverse effects of the project, including adverse environmental effects.”  Sierra 

Club, 867 F.3d at 1373 (internal citations omitted).    

The SEIS asserts the project’s 22.1 million metric ton per year increase in 

Florida greenhouse gas emissions is not “significant” – without explanation.  See 

SEIS at 2.  Yet that amount exceeds emissions from Florida’s six largest coal 

power plants combined and equates to the emissions of 4.7 million passenger 

vehicles every year. Daniel Dec. at ¶18.  Further, their facts on coal plant offsets 

are misleading and wrong.  Id. at ¶¶15, 17.  The Court should reject FERC’s 

reduction of the opinion to simply generating numbers to support a predetermined 

outcome. 
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B.  Vacatur Will Not Disrupt Consumer Service 
 

Intervenors falsely claim that “vacating the orders … would cause severe 

disruption . . . [for] millions of Florida residents who rely on electricity generated 

at plants served by the pipelines.”  Intervenor Pet. at 2.   

At oral argument, Intervenors’ counsel acknowledged there would be no 

interruption of consumer electrical service. Oral Argument Transcript (Exhibit C) 

at 50. Intervenors’ own declarations and an expert analysis of Florida’s capacity 

demonstrate that there will be no blackouts or interruption of electrical service for 

any Florida residents. Daniel Decl. ¶¶3–8.    

Intervenors’ claims of “immediate” need to meet “rapidly expanding” 

demand are overstated and existing pipelines have adequate capacity to meet 

current needs. Id. at ¶9,14.  The utilities are entering low-demand season, hence 

there is more than enough gas capacity to serve the power plants while FERC 

prepares a valid SEIS. Id.¶¶6,7,15.  Utilities in Florida can also draw from out-of-

state gas storage.  Id. ¶10.   

Intervenors claim they would have to rely on coal plants while a new SEIS is 

prepared, but they are either already retired or rarely operate during low-demand 

winter months.  Id. ¶¶14–15.  Intervenors do not support their claims that vacatur 

could jeopardize safety since they are still subject to Pipeline and Hazardous 

Materials Safety Administration requirements; or that vacatur could harm streams 
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or wetlands since they are still subject to their Corps of Engineers’ section 404 

permits.  Their claim that it would take 12-18 months to start-up after 

“permanently shutting down and abandoning the pipeline,” is spurious; this is 

considerably longer than it took to construct the pipeline and put it in service, and 

vacatur does not require permanently shutting down.  Id. ¶11.   

C. Intervenors Assumed the Risk of Economic Harm 
From Vacatur 

 

Economic harm to Intervenors is not grounds to forgo vacatur.  If 

considered, the Court should note their lost revenue claims are based on permanent 

shutdown and otherwise inflated. Daniel Dec. ¶¶12–13.   

Intervenors fully assumed the risk.  Before construction started, FERC 

warned them that “[t]o the extent that the company elects to proceed with 

construction, it bears the risk that ... our orders will be overturned on appeal.”  JA-

1293.  And, “[i]f this were to occur, the company might not be able to utilize any 

new facilities, and could be required to remove them or to undertake further 

remediation.”  Id.  FERC notified Intervenors in this Court that an unlawful 

certificate could be vacated. Doc. No. 1644296 at 17.  At oral argument, the court 

noted that FERC “can shut down the pipeline.”  Exhibit C at 49.   

Nevertheless, Intervenors chose to initiate operations in June 2017, 

approximately two months after oral argument.  Thus their financial harm is self-
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inflicted.  See Sierra Club v. U.S. Army Corps, 645 F.3d 978, 998 (8th Cir. 2011) 

(enjoining power plant permit where proponent “repeatedly ignor[ed] 

administrative and legal challenges and a warning by the Corps that construction 

would proceed at its own risk”); Davis v. Mineta, 302 F.3d 1104, 1116 (10th Cir. 

2002) abrogated on other grounds, Dine Citizens Against Ruining Our 

Environment v. Jewell, 839 F. 3d 1276 (10th Cir. 2016) (finding defendants 

“‘jumped the gun’ on the environmental issues by entering into contractual 

obligations that anticipated a pro forma result . . . [and] are largely responsible for 

their own harm”).  See also Realty Income Trust v. Eckerd, 564 F.2d 447, 456 

(D.C. Cir. 1977) (“‘The substantial additional costs which would be caused by 

court-ordered delay’ may well be justified by the compelling public interest in the 

enforcement of NEPA.”).   

CONCLUSION 
For the foregoing reasons, the petitions for rehearing and rehearing en banc 

should be denied. 

 
Dated: November 10, 2017    Respectfully submitted,  
 

/s/ Elizabeth F. Benson  
       Elizabeth F. Benson 
       Sierra Club 
       2101 Webster Street Suite 1300 
       Oakland, California 94612 
       (415) 977-5723 
       elly.benson@sierraclub.org 

USCA Case #16-1329      Document #1703931            Filed: 11/10/2017      Page 19 of 116



13 
 

/s/ Eric E. Huber  
       Eric E. Huber 
       Sierra Club 
       1650 38th Street Suite 102W 
       Boulder, CO 80301 
       (303) 449-5595 
       eric.huber@sierraclub.org 
 

Counsel for Petitioners 
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CORPORATE DISCLOSURE STATEMENTS 

1. Sierra Club has no parent companies, and there are no companies that have 

a 10 percent or greater ownership interest in the Sierra Club. Sierra Club is 

a national non-profit organization dedicated to the protection, preservation, 

and enjoyment of the environment. 

2. Flint Riverkeeper has no parent companies, and there are no companies that 

have a 10 percent or greater ownership interest in the Flint Riverkeeper. 

Flint Riverkeeper is a Georgia non-profit organization dedicated to the 

protection, preservation, and enjoyment of the Flint River and its watershed. 

3. Chattahoochee Riverkeeper has no parent companies, and there are no 

companies that have a 10 percent or greater ownership interest in the 

Chattahoochee Riverkeeper. Chattahoochee Riverkeeper is a Georgia non-

profit organization dedicated to the protection, preservation, and enjoyment 

of the Chattahoochee River and its watershed. 

/s/ Eric E. Huber  

       Eric E. Huber 

       Sierra Club 

       1650 38
th

 Street Suite 102W 

       Boulder, CO 80301 

       (303) 449-5595 

       eric.huber@sierraclub.org 

 

Counsel for Petitioners 

Dated: November 10, 2017 
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DECLARATION OF JOSEPH M. DANIEL 

1. My name is Joseph Daniel, I am currently employed by the Sierra Club 

where I serve as an Electric Sector Analyst and have been in this position for 

nearly two years. In this capacity I have performed technical and economic 

analysis of the ten-year site plans of Florida’s major utilities, including Florida 

Power and Light (FPL) and Duke Energy Florida. As the point person for internal 

analysis in the southeastern region, which includes Florida, I’ve also served as a 

technical consultant and reviewer on many other comments submitted by the Sierra 

Club on dockets concerning Florida’s electric utilities as well as other state electric 

utility dockets in the region. My duties also include serving as the lead analyst on a 

number of issues including analysis of federal energy and environmental policy; 

fossil fuel economics; and analysis of the natural gas sector.  

2. I have a B.S. from Florida Institute of Technology in Chemical Engineering 

(2006) and M.P.A. from Columbia University’s School of International and Public 

Affairs in Environmental Science and Policy (2012). I also have a certificate from 

the University Of Texas at Austin on Petroleum Fundamentals (2007). I have over 

a decade of experience working on energy related issues from both technical and 

financial perspectives. I began my career in 2006 as an engineer at oil refineries. 

Immediately prior to joining the Sierra Club in 2016, I was a consultant at Synapse 

Energy Economics, a research and consulting firm that specializes in energy, 
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environmental, and electricity sector issues and policies, including fossil fuel 

generation. There I served as one of the firm’s technical experts on utility planning, 

energy modeling, integrated resource planning, and economic forecasting. I’ve also 

authored many publications including an article on the risks of pipeline 

overdevelopment published in Natural Gas and Electricity. My CV and a full list of 

my publications can be found as an attachment to this declaration.  

3. I have been asked to perform a technical review of the declarations 

submitted by Intervenors Duke Energy Florida, LLC et al. with their petition for 

rehearing en banc. My review focuses on whether there would be reliability or 

critical capacity issues, i.e. a disruption to natural gas and electricity service to 

Florida consumers from a temporary cessation of the delivery of natural gas 

through the Southeast Market Pipelines to comply with the court’s vacatur of the 

FERC certificate. Or, in the words of Intervenors’ petition at p. 2, whether this 

would “cause severe disruption ... for millions of Florida residents who rely on 

electricity generated at plants served by the pipelines." As set forth below there 

should not be serious reliability concerns or any interruption of service to 

consumers.  

4. In connection with this I have reviewed the Intervenors’ declarations of 

Shammo, Sideris, Stubblefield, Macon, and Duvall, along with publicly available 

data on Florida Power & Light Company’s (FPL) electric system including 
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historical load profiles and generation patterns of coal and gas assets using data 

from EIA and S&P Global Market Intelligence. I have also reviewed available 

operational data on the Gulfstream and Florida Gas Transmission (FGT) pipelines 

using S&P Global Market Intelligence. Additionally, I reviewed the ten-year site 

plans of Duke Florida and FPL, as well as the “Regional Load and Forecast Plan” 

of the Florida Reliability Coordinating Council (FRCC). I also reviewed North 

American Electric Reliability Corporation (NERC) and Federal Energy Regulatory 

Commission (FERC) reliability reports.  

5.  The Intervenors’ own declarations indicate that there would be no “severe 

disruption,” i.e. no interruption of electrical service for any Florida residents. None 

of the declarations conclude there would be any blackouts or loss of service and 

none of the declarants offer any evidence into the record that conclude that there 

would be meaningful service disruptions (i.e. blackouts or interruption of service) 

caused by a temporary halt of pipeline operations. Rather they indicate the grid 

would rely on a combination of increased use of existing power plants, including 

coal units, oil units, or gas units currently being served by existing gas pipelines. 

See e.g., Stubblefield declaration at ¶4.  

6. This lack of interruption of electrical service is consistent with my own 

research concerning whether a temporary interruption in operation of the Southeast 

Market Pipeline (SMP) would cause reliability problems in Florida. Contrary to the 
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claim that “FPL is still in its peak demand season,” (Stubblefield at ¶7) FPL is not 

in peak demand season, rather it is leaving high demand season and entering low 

demand season. Since 2012, FPL and Duke’s system peak have only occurred in 

June, July, or August.1 Both Florida’s peak gas demand and the state’s peak 

electric demand occur in the summer and are driven by electric sector load (which 

is driven by air conditioning load, which peaks in the summer). Fall, winter, and 

early spring months are lower load months for Florida, both in terms of overall gas 

demand and electric demand. Based on the Energy Information Agency, a part of 

the U.S. Department of Energy that “collects, analyzes, and disseminates 

independent and impartial energy information,” Florida’s October gas consumption 

is typically about at average levels (October 2016 was 0.1% above 2016 monthly 

average, October 2015 was 2% above 2015 monthly average).2 In both 2015 and 

2016, January, February, March, November, and December were the months with 

the lowest monthly gas consumption for the electric power sector.3 Florida’s gas 

consumption in August 2016 was at its peak and was 57% higher than 

consumption in the lowest month that year, November.4 If existing gas 

                                                           
1 Data compiled by S&P Global Market Intelligence  
2 Calculations are my own based on data from EIA form 923. EIA-923 data for 

2016 is still in “early release” form and not finalized.  
3 Id.  
4 Id.  
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infrastructure can serve the needs of this past summer, then it can likely meet the 

needs of this forthcoming winter.  

7. In fact, Florida has plenty of excess generation capacity to meet future 

demands. The North American Electric Reliability Corporation (NERC) assesses 

the electric grid’s ability to meet load by assessing changes in demand and load 

serving resources. NERC identifies a reference reserve margin for the FRCC (the 

reliability region which includes all of Duke Florida’s and FPL’s territory and most 

of Florida) as 15 percent; Florida’s investor owned utilities have a voluntary 

reserve margin of 20 percent.5 NERC’s most recent estimates indicate that this 

winter the FRCC region will have a winter reserve margin of nearly 40 percent.6  

8. Intervenors’ declarations also claim risks of additional reliability impacts 

from discontinuing operation of Sabal Trail’s Central Florida Hub, which currently 

allows for pipeline transportation hub service among Sabal Trail, Florida 

Southeast, and Gulfstream Natural Gas System and also will connect to the fourth 

interstate pipeline in the central and south Florida regions (Florida Gas 

Transmission Company, LLC). The declarants claim that the hub is currently 

                                                           
5 FRCC. “Florida Public Service Commission 2017 Ten-Year Site Plan Workshop 

FRCC Presentation.” September 12, 2017. Available online at: 

http://www.psc.state.fl.us/Files/PDF/Utilities/Electricgas/TenYearSitePlans/2017

/FRCC_Presentation.pdf 
6 FERC. “Winter 2017-18 Energy Market Assessment.” Docket No. AD06-3, Item 

No. A-3. October 19, 2017. Available online at: https://www.ferc.gov/market-

oversight/reports-analyses/mkt-views/2017/10-19-17-A-3.pdf 
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providing important supply reliability and flexibility benefits for natural gas-fired 

electric generation connected to the pipeline grid in these regions by focusing on 

firm capacity availability on the existing pipelines (see Shammo at ¶10 and ¶16; 

Stubblefield at ¶5 and ¶7; and Macon at ¶8). Availability of contractible firm 

capacity is not, however, indicative of available space on a pipeline to procure gas. 

Industry wide, most gas is not procured on firm capacity contract, rather on spot 

purchases.7 As detailed below, Florida’s two major pipelines have plenty of 

availability for power plants to procure more gas.    

9. According to Intervenors’ declarations, of the two other interstate natural gas 

pipelines that provide service into central and southern Florida (Gulfstream Natural 

Gas System, LLC and Florida Gas Transmission, LLC), only one has available 

firm and uncommitted capacity, which is limited to only approximately 97,000 

Dth/d, just 2% of total capacity with deliverability into central Florida. Intervenors 

assert that this is insufficient to cover the firm capacity being provided by the 

Sabal Trail Project and suggest that without more firm capacity, natural gas power 

plants will not be able to procure the gas needed to meet electric demand. The 

declarants’ fixation on firm capacity is misleading. FGT is three times the size of 

SMP and Gulfstream is 1.3 times the size of SMP (both in terms of capacity). 

Historically, both FGT and Gulfstream have been underutilized, even during 

                                                           
7 Based on “Fuel Receipt Data” from EIA-923 
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Florida’s peak demand days. I analyzed the utilization of both pipelines between 

January 1, 2014 and December 31, 2016 (the three calendar years prior to SMP 

operation) using data compiled by S&P Global Market Intelligence, and found that 

FGT’s average utilization at power plant delivery points was 28 percent and peak 

utilization was 40 percent. Similarly, Gulfstream’s 3-year average utilization rate 

for power plant deliveries was 36 percent, with a peak utilization of 49 percent. 

Using that same data, and comparing to data on annual peak load for the Duke 

Energy Florida system and the FPL system, I found that on no utility system peak 

day did either pipeline have a utilization rate above 48 percent. Below I have 

included a table of the dates when Duke Energy Florida’s and FPL’s systems have 

respectively peaked and the corresponding utilization rate of each major pipeline 

on that same date. 

Year Utility 
Date of Utility 

System Peak 

FGT Utilization 

Percent on Date 

Gulfstream 

Utilization on Date 

2014 

Duke Energy Florida 7/28/2016 40% 44% 

Florida Power & 

Light 
7/6/2016 35% 41% 

2015 

Duke Energy Florida 8/25/2015 40% 44% 

Florida Power & 

Light 
6/22/2015 40% 43% 

2016 

Duke Energy Florida 8/21/2014 38% 48% 

Florida Power & 

Light 
7/28/2014 36% 44% 
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10. Intervenors also point out that Florida has no natural gas storage 

(Stubblefield at ¶3 and Shammo at ¶10), suggesting that in the absence of storage, 

that additional pipeline capacity is necessary to maintain reliability. This statement 

is misleading because utilities in Florida have contracts for out-of-state gas storage 

with the ability to withdraw 0.94 Billion cubic feet per day.8 

11. Intervenors’ declarations state that it would take 12-18 months to get the 

pipeline up and running after a shutdown (Shammo at ¶14). However, Phase 1 of 

the Sabal Trail Transmission project only took approximately nine months to 

construct, and once construction was completed, only took one month to start 

delivering gas.9 The declarations are suggesting that it will take longer to bring a 

pipeline back online than it took to construct and bring it into service in the first 

place.  

12. Some of the declarants lay out claims of economic harms in the form of lost 

tax revenue, economic output, and wages. For example, Shammo at ¶17 identifies 

                                                           
8 FRCC. “Florida Public Service Commission 2017 Ten-Year Site Plan Workshop 

FRCC Presentation.” September 12, 2017. Available online at: 

http://www.psc.state.fl.us/Files/PDF/Utilities/Electricgas/TenYearSitePlans/2017

/FRCC_Presentation.pdf 
9 Based on claims made on the Sabal Trail Transmission website which states that 

Phase 1 was scheduled to “[C]ommence in June 2016 and be completed by 

March 2017” which is nine months (http://www.sabaltrailtransmission.com/faq). 

Subsequent press reports confirm that the construction was completed nine 

months after it began (http://www.mypalmbeachpost.com/business/just-fpl-

pipeline-done-but-when-will-pump-natural-gas/mMniGRWI0xJT4LqUI9B53N/). 

Construction was completed in May and began delivering fuel in June.  
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$1.4 billion in potential ad valorem tax revenue across Alabama, Georgia and 

Florida states, which seems to be inclusive of the $262 million in ad valorem tax 

revenue Macon at ¶11 identifies for Florida. However, both of these values would 

have been accrued over a 60-year time horizon; therefore the declarant’s are over-

estimating the costs (in the form of potential lost revenue) by 3,900 percent to 

23,900 percent.10  

13. Moreover, some of the supposed costs identified by the declarants are not 

genuine economic costs rather they are either sunk costs or internal transfer of 

funds. The developers of Sabal have already spent the money for constructing it, 

these costs are sunk, and are not new costs as suggested by Shammo at ¶13, 

Shammo at ¶15, and Macon at ¶12. To suggest that those costs are somehow newly 

incurred costs precipitated by a delay in pipeline operation is disingenuous and 

roughly equivalent to claiming that paying your credit card bill is a cost, when in 

reality paying of debt doesn’t not change your net worth. Macon at ¶7 discusses 

how Nextera may have to pay FPL for failure to deliver firm capacity, however 

FPL is owned by Nextera, this isn’t a cost so much as it is an internal transfer of 

funds. If I transfer money from one bank account to a separate bank account (both 

of which are in my name), my net worth has remained the same.  

                                                           
10 Range based on assuming an 18-month delay versus assuming a 3-month delay.  
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14.  Intervenors’ declarations also state that without the Southeast Market 

Pipeline (SMP) Project, Duke cannot begin bringing online its new Citrus County 

Combined Cycle Project, a gas plant needed to meet peak load “in the immediate 

future.” Shammo at ¶11 cites to similar needs to meet “rapidly expanding” load, 

and Macon at ¶9 points to the need of a different gas plant, Okeechobee Clean 

Energy Center, to serve local load. These claims are supported by no evidence and 

as established earlier, ignore the excess generation and pipeline capacity that 

already exists within Florida. It is also worth noting that the growth rate in the 

region has slowed considerably and is currently only at about 1% per year.11 

Consequently, claims of “immediate need” to meet “rapidly expanding” demand 

are overstated. 

15. The Intervenors’ declarations are also misleading on whether a temporary 

interruption in operation of the Southeast Market Pipeline would have adverse 

environmental impacts in the form of delayed retirements of coal facilities like 

Cedar Bay (Stubblefield at ¶4), Indiantown (Stubblefield at ¶4), or Crystal River 

Units 1 & 2 (Sideris at ¶6). It is worth noting, Cedar Bay is already retired, and it 

                                                           
11 FRCC. “Florida Public Service Commission 2017 Ten-Year Site Plan Workshop 

FRCC Presentation.” September 12, 2017. Available online at: 

http://www.psc.state.fl.us/Files/PDF/Utilities/Electricgas/TenYearSitePlans/201

7/FRCC_Presentation.pdf 
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retired nearly a year ago, on December 31st of 2016.12 Indiantown generally runs 

less in the winter / low load months anyways, and it did not run at all between 

December 2016 and June 2017, the seven months prior to the Pipeline's operational 

start. Similarly, Crystal River Units 1 and 2 rarely operate in the winter / low load 

months and last November Crystal River Unit 1 was down November 28, 2016 

through March 26, 2017.13 Similarly, Crystal River Unit 2 operated very little last 

year; Unit 2 was brought down in September 2016, and through March of 2017 

was only brought back up three times.14  

16. In response to the court’s order FERC generated a draft “Supplemental 

Environmental Impact Statement.” This is only a draft and the public has until 

November 20, 2017 to provide written comments on it, after which FERC will 

presumably issue a final SEIS based on those comments. Sierra Club and others 

intend to file comments on the SEIS by the due date. Thus, the final SEIS may or 

may not contain the same findings and conclusions as the draft, and could revise 

the decisions made in the Final Environmental Impact Statement as to the choice of 

alternatives and mitigation measures.  

                                                           
12 FPL. “FPL shuts down Cedar Bay coal-fired power plant, helping the 

environment and saving customers more than $70 million.” Press Release. 

December 21. 2016. Available online at:  http://newsroom.fpl.com/2016-12-21-

FPL-shuts-down-Cedar-Bay-coal-fired-power-plant-helping-the-environment-

and-saving-customers-more-than-70-million 
13 Analysis of S&P Global Market Intelligence data 
14 Analysis of S&P Global Market Intelligence data 
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17. FERC’s draft SEIS is flawed and makes several assumptions that result in 

meaningful underestimations of the emissions impacts of the pipeline. A full 

assessment and comment period for the draft SEIS is underway and may 

significantly impact its conclusions. Sierra Club will be preparing separate 

comments for the draft SEIS, but there are several significant flaws with the draft 

SEIS including: 

● The draft SEIS assumes that gas from the pipeline will go to gas-fired 

power plants that will displace coal- and oil-fired generation resources. 

This is based on a trend to retire aging coal and oil facilities.15 However, 

as illustrated above, most of these coal units have either already retired or 

operate infrequently leaving little opportunity for them to be further 

displaced. If we accept the declarants claims that the gas pipeline is 

needed to serve new, increasing load, then the gas is actually replacing 

some other new source of generation, like solar or wind. 

● The draft SEIS does not account for methane leakage as a contributor to 

greenhouse gas estimates. Methane leaks occur downstream of the 

pipeline at many points including at power plants and at industrial 

facilities. By excluding these emissions the draft SEIS is effectively 

assuming that no gas will leak from the system.  

                                                           
15 Draft SEIS, Page 2 
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● The draft SEIS uses a 100-year global warming potential (which is a 

measure of the relative global warming impact of various greenhouse 

gases) based on the IPCC’s 2007 evaluation. However, more recent 

assessments have increased the relative global warming impacts of 

greenhouse gases, including methane. Moreover, the draft SEIS doesn’t 

investigate the impacts of using an alternative, 20-year global warming 

potential value. Either of these adjustments would increase the final 

estimate of downstream emissions.  

18. The report’s conclusion, that 22.1 million metric tons per year increase in 

Florida GHG emissions is “not significant,” is flawed not only because that value 

is a clear underestimation of the overall impacts but also because 22.1 million 

metric ton per year is, in fact, significant. For reference, Florida’s six largest 

emitters of CO2 within the electric power sector in 2016 were all coal units; that 

year, they collectively emitted only 20.3 million metric tons of CO2.
16 For an 

alternative comparison, the Environmental Protection Agency offers a greenhouse 

gas equivalency calculator that allows users to compare emissions numbers in 

terms of other metrics like vehicles on the road or coal plants. Based on that 

                                                           
16 Crystal River 5, Crystal River 4, Seminole Unit 1, Seminole Unit 2, St. Johns 

River Power unit 2, Stanton Energy Center Unit 2. Based on data compiled by 

S&P Global Market Intelligence.  
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Joseph M. Daniel 
Washington, D.C. 

JosephxDaniel@gmail.com 
646-724-1933 

 
PROFESSIONAL EXPERIENCE 
Sierra Club, Washington, D.C. Electric Sector Analyst, 2016 – Present 

• Serves as lead analyst on federal policy, natural gas, coal economics, and energy markets.  
• Supports the development of junior staff through mentorship and training 
• Reviews utility rate cases, integrated resource plans, and long term planning  
• Presented analysis and represented organization at academic and industry conferences 
• Responsible for conducting economic analysis of federal regulations and market rules  
• Builds and maintains databases; constructs economic and technical models for internal use  
• Subject matter expert and lead analyst on: fossil fuel economics, markets design, natural gas, 

long term energy planning, and federal policy.    

Synapse Energy Economics Inc., Cambridge, MA. Associate, 2013 –2015 

• Specialized in reviewing long-term planning and cost-benefit analysis within the energy sector  
• Provided recommendations to utility regulator on how to align utility’s short- and long-term fuel 

cost assumptions with industry best practices. 
• Led researching efforts and conducted primary analysis on the electric industry including utility 

forecasting, regulatory compliance, and distributed energy resources 
• Conducted economic modeling of distributed energy resources under various utility rate tariffs  
• Modeled costs and benefits of energy efficiency and small scale solar in ISO New England using 

Market Analytics 

Independent Consultant, New York, NY. 2011 – 2013 

• Wrote executive briefs on the sustainability and economic development efforts of municipalities 
for the Economic Transformation Group (ETG) 

• Analyzed technical and economic drivers for “Green Palm Oil Production” for the ETG 
• Co-authored World Bank report: Kathmandu Valley Cultural Tourism Competitiveness 

Assessment and Action Plan 
• Designed and developed mathematical models for the STAR Community Index 

Environmental Law & Policy Center, Madison, WI. Policy and Science Intern, 2011 

• Investigated consequences of state policy changes related to wind turbine siting regulations  
• Initiated research for a report to quantify jobs created by wind and solar energy industries 
• Analyzed regional economic impacts of USDA grant data associated with renewable energy 

provisions of the 2008 Farm Bill 
Tel Aviv – Yafo Municipality, Tel Aviv, Israel. Research Assistant to Deputy Mayor, 2010 

• Presented urban sustainability case studies (including PlaNYC) and best practices to the mayor, 
deputy mayor, and city council 

• Worked with public- and private-sector partners to define metrics for a governmental Green 
Business Certification Program 

• Investigated US and European greenhouse gas emission reduction policies and programs for 
application in Tel Aviv 

Baker Hughes - Baker Petrolite (Industrial Division), Honolulu, HI. Engineer II, 2006 – 2010 

• Managed daily operation of the primary account on the island, worth over $1.8 million annually  
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Joseph M. Daniel 
Washington, D.C. 

JosephxDaniel@gmail.com 
646-724-1933 

 

• Monitored performance metrics, analyzed project performance, calculated energy and cost 
savings related to efficiency upgrades 

• Consulted with customers on reducing environmental impacts of facilities 

EDUCATION 

Columbia University – School of International Public Affairs, New York, NY 
Master of Public Administration in Environmental Science and Policy, 2012 
 
University of Texas, Austin, TX 
PETEX Petroleum Fundamentals Program, 2007 
 
Florida Institute of Technology – College of Engineering, Melbourne, FL 
Bachelor of Science in Chemical Engineering, 2006 

PUBLICATIONS AND PRESENTATIONS 
Testimony on Proposal to Postpone Certain Compliance Dates for the Effluent Limitations Guidelines 
and Standards for the Steam Electric Power Generating Point Source Category. Docket No. EPA-HQ-
OW-2009-0819. Public Hearing in Washington, D.C. July 31, 2017.  

Daniel, J. 2017. Natural gas is repeating coal's mistakes. Natural Gas & Electricity 33/10, ©2017 Wiley 
Periodicals, Inc., a Wiley company. 

Daniel, J. 2016. Estimating Utility Avoided Costs Without Utility-Specific Data. Natural Gas & 
Electricity 32/8, ©2016 Wiley Periodicals, Inc., a Wiley company 

Daniel, J. 2015. Panelist at “Net Metering 2.0” seminar, January 27, 2015. Balancing Policies to Protect 
Consumers.  

Daniel, J., T. Vitolo. 2015. Presentation for EUEC 2015, February 16, 2015. Implementing Net Metering 
to Meet Policy Objectives.  

Jackson, S., P. Luckow, E. A. Stanton, A. Horowitz, P. Peterson, T. Comings, J. Daniel, T. Vitolo. 2016. 
Reimagining Brayton Point: A guide to assessing reuse options for the Somerset community. Synapse 
for Prepared for Coalition for Clean Air South Coast, Clean Water Action, and Toxics Action Center.  

Whited, M., T. Wolf, J. Daniel. 2016. Caught in a Fix. Synapse Energy Economics for Consumers 
Union. 

Luckow, P., T. Vitolo, J. Daniel. 2015. A Solved Problem: Existing Measures Provide Low-Cost Wind 
and Solar Integration. Synapse Energy Economics.  

Biewald, B., J. Daniel, J. Fisher, P. Luckow, J.A. Napoleon, N. Santen, K. Takahashi. 2015. Air 
Emissions Displaced by Energy Efficiency and Renewable Energy. Synapse Energy Economics. 

Daniel, J. A. Napeoleon, T. Comings, S. Fields. 2015. Comments on Entergy Louisiana's 2015 
Integrated Resource Plan. Synapse Energy Economics for Sierra Club. 
Knight, P., J. Daniel 2015. Forecasting Coal Unit Competitiveness: Coal Retirement Assessment Using 
Synapse's Coal Asset Valuation Tool (CAVT) - 2015 Update. Synapse Energy Economics. 
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Joseph M. Daniel 
Washington, D.C. 

JosephxDaniel@gmail.com 
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Ackerman, F., J. Daniel. 2015. The True Costs of Generic Drug Regulation. Synapse Energy Economics 
for the American Association of Justice. 
Vitolo, T., J. Fisher, J. Daniel. 2015. Dallman Units 31/32: Retrofit or Retire? Synapse Energy 
Economics for the Sierra Club. 
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 P R O C E E D I N G S 

  THE CLERK:  Case number 16-1329, et al., Sierra 

Club, et al., Petitioners versus Federal Energy Reg ulatory 

Commission.  Ms. Benson for Petitioners Sierra Club , et al.; 

Mr. Waters for Petitioners G.B.A. Associates, et al .; Mr. 

Fulton for the Respondent; Mr. Marwell for the Inte rvenors. 

  JUDGE ROGERS:  Good morning. 

ORAL ARGUMENT OF ELIZABETH F. BENSON, ESQ. 

ON BEHALF OF THE PETITIONERS SIERRA CLUB, ET AL. 

  MS. BENSON:  Good morning.  May it please the 

Court, Elizabeth Benson on behalf of the Environmen tal 

Petitioners.  And I'm going to take 15 minutes to a ddress 

the issues in our briefs, and then Mr. Waters will take five 

minutes to address the issues in Petitioner G.B.A.' s brief.  

And I'd like to reserve five minutes for rebuttal. 

  This case involves a 686 mile long pipeline that 

cuts across Alabama, Georgia, and Florida, exposing  

communities to risks from pipeline ruptures, constr uction 

impacts, groundwater contamination, and air and wat er, air 

pollution and noise from compressor stations, just to name a 

few.  The issues in this case involve FERC's arbitr ary 

environmental-justice analysis, its refusal to take  a hard 

look at the greenhouse gas impacts from consumption  of a 

billion cubic feet a day of gas, which FERC says wi ll result 

from the project, and FERC's improper allowance of a 14 
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percent return on equity based on a hypothetical ca pital 

structure.   

  JUDGE ROGERS:  All right.  So, in terms of the 

environmental-justice communities, in the analysis by the 

Commission did it identify all of the burdensome fa cilities 

that were within the census tract at issue here? 

  MS. BENSON:  Well, there are multiple census 

tracts at issue here. 

  JUDGE ROGERS:  I thought we were really focusing 

on the place where Albany is. 

  MS. BENSON:  We are interested in Albany as well 

as the entire pipeline, but for Albany itself, ther e are 

many burdensome, the community is overburdened alre ady, and 

the -- 

  JUDGE ROGERS:  No, my question is in FERC's 

analysis did it identify how the community was over burdened? 

  MS. BENSON:  No, Your Honor.  FERC said that this  

is a majority white census tract, and so therefore it's not 

in an environmental-justice community, when in real ity, but 

then it said it was looking at a mile radius around  the 

compressor station, so Petitioners showed that in f act the 

community around the compressor station is over 80 percent 

African-American as demonstrated by the census bloc k data. 

  JUDGE ROGERS:  That's right.  So, you have those 

two arguments, as well.  So, I just want to be clea r, is 
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your understanding of what FERC said is because the  census 

tract is a majority white, therefore it is not an 

environmental-justice community? 

  MS. BENSON:  Correct.  FERC said that because it' s 

in a majority white census tract the compressor sta tion is 

more than a mile from the nearest environmental-jus tice 

community. 

  JUDGE GRIFFITH:  Didn't the EIS itself, though, 

recognize that the immediate vicinity surrounding t he 

compressor station was 80 percent African-American 

community.  I mean -- 

  MS. BENSON:  No, Your -- 

  JUDGE GRIFFITH:  -- they may not have called the 

area an environmental-justice community, but they r ecognized 

that, didn't they? 

  MS. BENSON:  No, Your Honor.  In the comparison o f 

alternatives they have a table where they're compar ing 

different compressor station locations, and they li st the 

proposed location as not being an environmental-jus tice 

community. 

  JUDGE GRIFFITH:  That's not my question. 

  MS. BENSON:  And I do not believe that they 

recognized -- 

  JUDGE GRIFFITH:  That's not my question.  That's 

not my question.  My question is did -- and you can  help me 
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here, I'm not arguing -- 

  MS. BENSON:  Yes. 

  JUDGE GRIFFITH:  The question isn't whether they 

called it an environmental-justice community, but w hether 

they recognized that the area immediately surroundi ng the 

compressor was in a black neighborhood.  I thought that the 

report itself acknowledged that. 

  MS. BENSON:  Your Honor, it did not acknowledge i t 

for the mile radius around the compressor station.  It did 

talk about communities -- 

  JUDGE GRIFFITH:  No, I'm not saying whether it 

acknowledge that it was an environmental-justice  

community -- 

  MS. BENSON:  Right. 

  JUDGE GRIFFITH:  -- but just the facts on the 

ground, what the demographics were, and you're sayi ng  

they -- 

  MS. BENSON:  No, I do not think -- 

  JUDGE GRIFFITH:  -- did not recognize it. 

  MS. BENSON:  -- that they recognized that.  They 

talked about some communities that were over a mile  away, 

but, you know, they really relied on the fact that the mile 

radius they said was not an environmental-justice c ommunity, 

so they didn't have to take a closer look at the im pacts on 

that community.  And that was, directly contravened  the 
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evidence submitted by Petitioners, and they didn't say 

that's wrong, they just said EPA says we can look a t census 

tract data.  In fact, EPA, the EPA guidance that th ey cited 

for that proposition warns against relying on censu s tract 

data repeatedly because, specifically because it ca n miss 

pockets of, high concentration pockets of minority 

communities, or low income communities. 

  JUDGE ROGERS:  So, the Commission said but it 

wanted to rely on census tract data because then it  would 

have uniformity and information along the pipeline?  

  MS. BENSON:  Well, Your Honor, I think uniformly 

along the pipeline doesn't mean that they shouldn't  look at 

the facts on the ground for the one-mile radius aro und the 

compressor station.  So, what they did here is said  we're 

going to ignore this data which is census block dat a, so 

it's just as accessible, just as reliable as the ce nsus 

tract data. 

  JUDGE ROGERS:  Who creates that? 

  MS. BENSON:  The census data? 

  JUDGE ROGERS:  The census block?  Is that a 

creation of the Census Bureau? 

  MS. BENSON:  Yes.   

  JUDGE ROGERS:  All right. 

  MS. BENSON:  If you go to the Census Bureau 

website it shows census tract data and census block  data.  
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So, that was not a creation of Petitioners, that's the U.S. 

Government.   

  So, that was a fundamental error because FERC 

couldn't assess the impacts on a community that it refused 

to acknowledge exists, and while it does have some 

discretion and methodology, it does not have discre tion to 

ignore the evidence in the record before it.   

  FERC also found that 83.7 percent of the pipeline  

route affects environmental-justice populations, bu t said 

that's not a disproportionate impact.  It did that by 

comparing the percentage of environmental-justice 

populations affected by the project, 83.7 percent, only to 

the percentage affected by a few other select alter natives, 

and as the EPA said in its comments, disproportiona lity 

needs to be considered in the context of whether im pacts 

appreciably exceed those on the general population,  not just 

on other alternatives that also primarily affect. 

  JUDGE GRIFFITH:  But isn't, I mean, doesn't commo n 

sense tell us that the best comparison is between p roposed 

alternatives?  I mean, we're trying to give to the public 

and to the decision maker a real decision, and you can have 

a pipeline going here, or here, or here, why not co mpare the 

demographic groups between and among those pipeline s, what's 

wrong with that? 

  MS. BENSON:  Your Honor, I think it's fine to do 
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that, but there also has to be a comparison to a mo re 

general population to get some understanding of how  

impactful the pipeline is.  And again, the FERC sai d that 

EPA supported its approach of only comparing to the se 

alternatives that also highly impact these populati ons, but 

again, the EPA guidance that FERC purported to rely  on 

actually says that if you do take alternatives that  are also 

only affecting areas that are predominantly environ mental-

justice communities, you need to also look at an al ternative 

that doesn't do that so you get a sense of the actu al 

demographics and whether environmental-justice comm unities 

are being disproportionately impacted.   

  JUDGE BROWN:  What in your view is the Court 

supposed to do with this?  In other words, what sta ndard are 

we applying here, because the guidance says it does n't 

create any right, it's for the benefit of the Execu tive 

Branch departments just to help them look at this, so what 

does the Court do with this? 

  MS. BENSON:  So, Your Honor, we are trying to 

enforce NEPA, this claim arises under NEPA and the APA, not 

under the guidance of the Executive Order.  So, we' d like 

the Court to look at whether FERC's analysis was ar bitrary 

and capricious, and we believe it was because it ig nored the 

data on the ground regarding the actual composition  of the 

population around the compressor station, even thou gh it 
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said it was using a one-mile area of analysis, it c ompletely 

ignored who actually lives in a one-mile area of an alysis, 

or one-mile radius around that station.  And for th e 83.7 

percent that was arbitrary and capricious because t hey only 

compared it to alternatives that also primarily aff ect 

environmental-justice populations, there were other  

alternatives they could have compared it to that af fected a 

lower percentage of environmental-justice populatio ns. 

  JUDGE ROGERS:  Well, there was the no action 

alternative, but the other alternatives I thought F ERC did 

address and explain why they wouldn't work.  I mean , there 

wasn't a port, one was very expensive. 

  MS. BENSON:  So, they did address other 

alternatives -- 

  JUDGE ROGERS:  Yes. 

  MS. BENSON:  -- but they didn't include that in 

their environmental-justice analysis where they sai d 54 to 

83 point, 54 to 80 percent of those alternatives al so impact 

environmental-justice communities, that only includ ed what 

they called the major, the land base major route 

alternatives, so it was really only a few other 

alternatives.  And then they compounded that error by saying 

that 54 percent is similar to 83.7 percent, those 

percentages are not similar, it's 30 percent for a 686-mile 

pipeline, that means more than 200 additional miles  of pipe 
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affecting environmental-justice communities, that's  from 

here to New York.  So, and by FERC's own benchmarks  10 

percent is meaningfully greater.  So, that was also  

arbitrary and capricious under the APA standard. 

  JUDGE ROGERS:  So, just back to Judge Brown's 

question, the argument is that because of the way F ERC 

proceeded it didn't have the information that was r elevant 

to making a decision whether to issue the certifica tes of 

convenience and necessity.  In other words, you kno w, 

Intervenor makes this argument, and our Court has s aid, you 

know, NEPA is not a substantive, it's just a proced ural, so 

if the Commission says well, you know, we did this mammoth 

study, and as Judge Griffith's question suggested i t 

mentioned the African-American community around the  

compressor station, and we would have to find, woul dn't we, 

that if we were to agree with some of your argument s that 

those omissions were material to the decision FERC had to 

make? 

  MS. BENSON:  Your Honor, we -- 

  JUDGE ROGERS:  In other words, I'm just trying to  

understand, as I understood what Judge Brown was fo cusing 

on, even if you're right about some of these things , sort of 

what difference does it make under NEPA? 

  MS. BENSON:  Well, underneath -- 

  JUDGE ROGERS:  And so -- 
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  MS. BENSON:  I'm sorry. 

  JUDGE ROGERS:  -- I'm just trying to think of 

what's the best articulation, does the Agency have the 

information it needs in order to make the decision?   And 

obviously, there's a judgment involved. 

  MS. BENSON:  Right.  So, Petitioners don't need t o 

show that FERC would change its decision, we just n eed to 

show that they made an uniformed decision, and we b elieve 

that here they did.  You know, when an environmenta l-justice 

community is identified, you know, the Agency is su pposed to 

take certain steps to zero in on whether that commu nity is 

disproportionately impacted.  Here they didn't do t hat, so 

it did affect their consideration of alternatives, as I 

mentioned earlier, it affected mitigation measures,  it 

affected their decision about whether the project a s a 

whole, whether the public benefits outweigh the adv erse, 

potential adverse impacts.   

  And I see I only have three minutes left, so I 

would like to turn briefly to downstream greenhouse  gas 

impacts.  Just the primary objective of this projec t is to 

supply natural gas to power plants, NEPA requires i ndirect 

effects to be analyzed, the consumption is not spec ulative, 

FERC said that this project would result in the con sumption 

of a billion cubic feet a day, it had widely availa ble tools 

available.  EPA pointed it to a Department of Energ y study 

USCA Case #16-1329      Document #1703931            Filed: 11/10/2017      Page 58 of 116



PLU 
 13 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that it could have used, and its excuse that some o f the 

gas, or some of the emissions will potentially be o ffset is 

not an adequate explanation for not analyzing those  impacts, 

nor is the fact that it will be regulated downstrea m.   

  JUDGE GRIFFITH:  If we disagreed with you and fel t 

that there wasn't a sufficient link between the gre enhouse 

gas emissions and specific climate change, okay, if  we 

disagreed with that, is there some reason then for them to 

do the calculations for methane emission, if you ca n't link 

it to specific climate change? 

  MS. BENSON:  Well, I think we're primarily talkin g 

about carbon dioxide -- 

  JUDGE GRIFFITH:  Okay. 

  MS. BENSON:  -- from the power plants.  Yes, and 

that if they, they can calculate that, and they fai led to do 

so, and FERC has -- 

  JUDGE GRIFFITH:  But why do that unless you can 

link it to a specific climate change? 

  MS. BENSON:  Because it gives the Petitioners, th e 

public, and FERC itself more information about the impacts 

of this project.  And I now have under two minutes left, so 

I think I'd like to submit -- 

  JUDGE ROGERS:  We'll give you some more time, but  

I just -- 

  MS. BENSON:  Okay. 
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  JUDGE ROGERS:  -- I just want to be clear, the 

Agency itself in its environmental analysis makes t he 

connection between greenhouse gases and climate cha nge, so 

at least when it was making this determination the Agency 

had already accepted that, had it not? 

  MS. BENSON:  The Agency accepts the idea that 

greenhouse gas impacts cause climate change, but th ey 

include no analysis of how this project, how many, any 

meaningful assessment of the greenhouse gas impacts , the 

greenhouse gas emissions that will result --  

  JUDGE ROGERS:  No, I understand.  I understand.  

But I thought Judge Griffith's question was getting  to the 

basic point, and what I was trying to respond in pa rt was 

the Agency has already for purposes of this order a nd 

rehearing order accepted the link, and of course th e Agency 

can respond if that's incorrect, but I thought the Agency 

had already accepted that there was a link, and it gave 

other reasons for not proceeding. 

  MS. BENSON:  It accepts the link between 

greenhouse gases and climate change, but doesn't as sess them 

as to this project.  As for the emissions from the power 

plants, FERC both provides a few excuses for failin g to take 

a hard look, and that's the portions of the gas wil l be 

offset, and that downstream power plants are regula ted, and 

those excuses do not hold water.  But then it also says 
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there's not a sufficient connection, and even if th ere was 

we don't have the information available.  But -- 

  JUDGE ROGERS:  Not a sufficient connection betwee n 

what and what? 

  MS. BENSON:  The pipeline and the power plants, 

the power plant emissions. 

  JUDGE BROWN:  Well, I mean, isn't that right?  On e 

of the problems with trying to understand how this really 

works is that when FERC is looking at, trying to do  its NEPA 

analysis it's looking at what impact will building the 

pipeline actually have, right?  That project, where as who 

uses it later, that's not something they can contro l.   

  MS. BENSON:  Well, Your Honor, the -- 

  JUDGE BROWN:  So, I guess the question is what is  

it that you think should be part of their analysis of the 

pipeline when it's really an effect that's going to  be, if 

it happens the result of the, how the end user uses  that gas 

that goes through the pipeline? 

  MS. BENSON:  Well, because NEPA requires indirect  

effects that are reasonably foreseeable be analyzed , and 

this is clearly a reasonably foreseeable effect of building 

this pipeline.  That billion cubic feet a day of ga s is not 

going to flow, and not going to be burnt to power p lants if 

FERC does not approve this pipeline.  So, it should  be as a 

classic indirect effect considered before FERC deci des 
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whether the project is in the public interest. 

  JUDGE GRIFFITH:  Why isn't this controlled by 

Public Citizen and ours cases interpreting Public Citizen? 

  MS. BENSON:  Well, Public Citizen had a pretty 

narrow holding that it's only if the Agency has no control 

over the effects, or the action itself, such that t he 

information in the EIS would hold no value, it woul d have no 

impact on the decision.  Here, FERC makes an analys is of 

whether a project, whether the project's public ben efits 

outweigh the potential adverse impacts.  So, it can  take 

into account that X number of greenhouse gases are going to 

be released in making that determination.  And then  the LNG 

cases that you reference they held that the Departm ent of 

Energy is the entity that's turning, basically turn ing the 

spigot on or off here, releasing, letting that bill ion cubic 

feet of day per gas flow through the world.  Here, there is 

no divided statutory authority like there is in the  LNG 

context, FERC is the one making that decision to tu rn the 

spigot on or off, there's no intervening decision l ike there 

was in those LNG cases.   

  JUDGE ROGERS:  Let me just ask you about the 14 

and a half percent, what's your response to FERC's argument? 

  MS. BENSON:  Well, our claim is pretty simple, 

despite the complexity of the issues here.  Initial  rates 

have to be in the public interest. 
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  JUDGE ROGERS:  So, FERC says it's recently 

approved 14 and a half percent, so that's what it w as doing 

here. 

  MS. BENSON:  Well, this Court has held that bare 

reliance on prior cases is not sufficient, FERC nee ds to 

provide a reasoned and substantial authority for do ing so.  

So, here basically, FERC said well, in the past we' ve given 

new pipelines this 14 percent return on equity with  up to a 

50 percent debt structure, so they said up to a 50 percent 

debt structure, that means that's the highest that they 

give.  And when FERC undertakes this analysis, I'll  quote 

the Pine Needle, which was a Section 7 case, and which very 

similar language is used in this Court's North Carolina 

Utilities Commission case, that to establish a rate of 

return on equity FERC identifies a zone of reasonab leness 

based on the range of returned experienced by compa rable 

companies, and then adjusts the return of the pipel ine at 

issue within this zone to reflect the business and financial 

risks specific to that pipeline.  So, merely saying  we've 

done this in the past with other pipelines, so we'r e going 

to give this pipeline the highest -- 

  JUDGE GRIFFITH:  Did you make that argument in 

your briefs?  I had a hard time finding that.  I th ink 

that's a good, I think it's a strong argument that there 

wasn't substantial evidence supporting this, that t hey just 
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relied on what it had done in the past, but I could n't find 

that argument in your briefs. 

  MS. BENSON:  Yes, I think we argue that they can' t 

just cite to prior authority, and that is because t hey need 

to provide substantial evidence.  I believe we used  those 

words, or at least that they need to have a well re asoned 

decision. 

  JUDGE GRIFFITH:  Okay. 

  JUDGE ROGERS:  All right.  Let us hear from, let' s 

see -- 

  MS. BENSON:  Thank you. 

  JUDGE ROGERS:  -- the consolidated case, G.B.A. 

ORAL ARGUMENT OF JONATHAN PERRY WATERS, ESQ. 

ON BEHALF OF THE PETITIONERS G.B.A. ASSOCIATES, ET AL. 

  MR. WATERS:  May it please the Court, my name is 

Jonathan Waters, and I represent G.B.A. Associates and K. 

Gregory Isaacs, who are the Appellants here.   

  Just a little bit of background, briefly.  They 

are landowners down in South Georgia near Moultrie,  Georgia.  

For the last four years as this project has been wo rking its 

way from surveying stages to now they have been fig hting 

this pipeline.  To give you an idea of this pipelin e, 

because pipelines are different sizes, this seal of  the 

United States, the center circle of that seal I wou ld say is 

approximately 36 inches, that is the diameter of th is 
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pipeline that is running through South Georgia.  No w, our 

chief argument is an argument discredited by FERC, and that 

is that we think that FERC violated the Sunshine Ac t when 

they permitted this pipeline in the manner in which  they did 

it, by notational voting. 

  JUDGE ROGERS:  Well, how do you distinguish our 

precedent? 

  MR. WATERS:  Okay.  The central precedent they us e 

in you all's cases here in the D.C. Circuit is the 

Communication Systems, Inc. v. Federal Communications 

Commission.  I would say that's the seminal case.  And even 

in their brief FERC states that they have relied on  that 

precedent for 35 years to support notational voting .  Now, 

when that opinion was written it's apparent from th at 

opinion because the Sunshine Act hadn't been around  for very 

long, it even states that in the opinion, that they  look to 

the legislative history of the passing of that legi slation.  

Now, the Sunshine Act, as you know, was basically a  result 

of the Watergate, the Ford administration came in a nd 

basically said we want to do some legislation that makes, as 

Judge Brandeis said brings to light, sunlight is sa id to be 

the best disinfectant, and electric light the best 

policeman.  Now, here's how that case is distinguis hed, in 

that opinion they quote Congressman Walter Flowers from 

Alabama who offered the original language that this  Court, 
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the D.C. Circuit noted that the amended subsection would not 

preclude agencies from disposing of non-controversi al 

matters by written circulation, and that is our arg ument.  

For -- 

  JUDGE ROGERS:  That this is a controversial 

matter? 

  MR. WATERS:  Yes.  For four years we have fought 

this pipeline.  I will tell you how controversial i t is in 

the State of Georgia.  Back in January/February of last year 

legislation was being passed in the Georgia legisla ture 

where basically what they do is they give approvals  for 

different activities, and then this activity was fo r the 

pipeline company Sabal Trail to go underneath the w aterways 

in the State of Georgia.  Okay?  Overwhelmingly, le gislation 

was not passed to prevent them from doing that.  No w, that 

shows that the majority of legislators in the State  of 

Georgia were trying to prevent this pipeline from b eing 

constructed because they didn't have permission to go under 

the waterways, they couldn't construct the pipeline .   

  Now, political things happened, Sabal threatened 

to sue -- 

  JUDGE GRIFFITH:  I'm sorry, help me, I thought in  

our precedent that the Texas Railroad Commission case 

specifically disregarded that distinction you're ma king, it 

said it doesn't make that distinction between contr oversial 
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and non-controversial.  Did I read that wrong? 

  MR. WATERS:  I don't think so.  I think, and even  

the MREP case that you all had more recently where MREP mad e 

the procedural argument that it asserted that the 

Commission's use of the written (indiscernible) in the case 

violated the Sunshine Act, it quotes back to Communication 

System, but then it goes on to use one of the exceptions 

where the Sunshine Act doesn't apply.  So, it refer s back to 

that Commission, but then it goes further to say wh y in that 

case it didn't matter.   

  So, what we're basically asking this Court to do,  

my clients are, is, I mean, basically, in our opini on the 

Sunshine Act has been being killed for 35 years bec ause they 

have leapfrogged on that decision that was passed, that 

specifically contained this language about disposin g of non-

controversial matters.  So, it's our request of thi s Court, 

because what's going on here is they're circumventi ng the 

meeting process, they have to put out, as you're al l aware, 

a notice, a Sunshine Act meeting notice.  Okay.  My  clients 

had intended to -- we all believed that the meeting  that 

would have occurred approximately the second or thi rd week 

of February was when this matter was going to be ta ken up by 

FERC.  My clients and many others in South Georgia were 

intending to come to Washington when that happened.   It 

didn't happen that way because on February 2nd by a  
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notational voting, by a basically the petition circ ulating 

around the office like a memo, and being checked of f, that's 

how they conducted the business on this super-contr oversial 

issue.  My clients -- 

  JUDGE ROGERS:  So, let me just be clear -- 

  MR. WATERS:  I'm sorry. 

  JUDGE ROGERS:  -- your clients were very much 

involved in this in terms of notice of the pipeline , and 

opportunity to comment, et cetera, so -- 

  MR. WATERS:  They were. 

  JUDGE ROGERS:  -- the February notice that you 

referred to, did that notice say -- 

  MR. WATERS:  No, wait.  I apologize. 

  JUDGE ROGERS:  Go ahead. 

  MR. WATERS:  There was no February notice, that's  

just when the notational, when it was granted, the order was 

issued. 

  JUDGE ROGERS:  So, that's what I want to -- 

  MR. WATERS:  Yes. 

  JUDGE ROGERS:  -- understand your understanding o f 

the Act, is it your view that the Commission must g ive prior 

notice that on a certain day it will take a vote in  public 

on these applications? 

  MR. WATERS:  On a controversial issue we believe 

so, Your Honor. 
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  JUDGE ROGERS:  I see. 

  MR. WATERS:  That's our opinion, and that's the 

way the law I think was written based on the legisl ative 

history. 

  JUDGE ROGERS:  Any other Circuits with you? 

  MR. WATERS:  No, Your Honor. 

  JUDGE ROGERS:  All right. 

  MR. WATERS:  But, I mean, this is the seminal 

circuit on this issue on administrative law. 

  JUDGE ROGERS:  Okay.   

  MR. WATERS:  Yes.  And like I say, we were 

planning to come up there for that meeting, and the n it 

didn't occur, and then we find out that it's been p assed by 

notational procedure, and -- 

  JUDGE ROGERS:  So, then you got an opportunity to  

file a petition for reconsideration. 

  MR. WATERS:  We did, Your Honor, and -- 

  JUDGE ROGERS:  Yes. 

  MR. WATERS:  -- we raised that issue in our 

petition -- 

  JUDGE ROGERS:  Right. 

  MR. WATERS:  -- for rehearing, and that's our 

argument, that that -- 

  JUDGE ROGERS:  So, the votes were public in terms  

of the Commissioners being identified as to who vot ed for? 
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  MR. WATERS:  After the fact, yes, Your Honor. 

  JUDGE ROGERS:  After the fact. 

  MR. WATERS:  After the fact.  And -- 

  JUDGE ROGERS:  And on reconsideration, I'm just 

trying to understand here -- 

  MR. WATERS:  Yes. 

  JUDGE ROGERS:  -- you didn't point out any fraud,  

conflict of interest, collusion -- 

  MR. WATERS:  No, we're not intending they -- no.  

We're not intending -- 

  JUDGE ROGERS:  So, this is just -- 

  MR. WATERS:  -- any fraud or collusion on the par t 

of the Commission.   

  JUDGE ROGERS:  So, this is just a formality? 

  MR. WATERS:  Well, it's a -- here's the question,  

if you look at the Press Club speech of the Commiss ioner 

from exactly one year before this was passed, was 

notationally passed, she basically, I mean, in that  

quotation she basically says, you know, it's becomi ng 

inconvenient for us to conduct our business by peop le coming 

that are objecting to these pipelines, that defeats  the 

whole purpose in the Sunshine Act.  If the Sunshine  Act's 

purpose is to, is entitling the public to the fulle st 

practical information regarding the decision-making  

processes of the Federal Government, then excluding  the 
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public, then purposely excluding them by saying hey , I've 

done a lot of county work for counties in Georgia, okay, for 

Twiggs County, small county, 10,000 people, we have  an 

agenda we publish before those meetings, it's a big  deal 

what's on that agenda because people come out if th ey want 

to argue about any little nominal thing.  But in th is case 

you have a super-controversial pipeline, 600 miles long, 36 

inches wide, coming through people's neighborhoods that the 

potential for explosion is there, that's the type o f case 

where they should be provided the opportunity, and I think 

that's what the Sunshine Act, you know -- 

  JUDGE ROGERS:  All right. 

  MR. WATERS:  -- contemplated. 

  JUDGE ROGERS:  I think we have your argument. 

  MR. WATERS:  Yes, thank you very much. 

  JUDGE ROGERS:  Thank you.  All right, Counsel for  

the Commission. 

ORAL ARGUMENT OF ROSS R. FULTON, ESQ. 

ON BEHALF OF THE RESPONDENT 

  MR. FULTON:  Thank you, Your Honors.  Ross Fulton  

for the Commission.  Your Honors, after a careful b alancing 

here, and a thorough environmental review the Commi ssion 

approved the projects at issue because they found a  public 

need for increased natural gas supply to the Southe ast, 

enhanced competition, a protection against supply 
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disruptions, and the fact that much of the natural gas from 

the projects would be offsetting the burning of hig h 

emissions coal. 

  JUDGE ROGERS:  So, what do you do about these 

environmental-justice communities which are inconve nient to 

the purpose? 

  MR. FULTON:  Well, the Commission certainly did 

not find that they were inconvenient or a problem, Your 

Honor, instead, the Commission in its discretion de cided to 

identify and assess the project's impacts on enviro nmental-

justice -- 

  JUDGE ROGERS:  But you heard the discussion with 

Petitioners' Counsel, so how do you respond? 

  MR. FULTON:  I think there was a couple of issues  

there, so I'll start with, for instance, the compar ison to 

alternatives.  The Commission's finding here was th at, 

again, going to the standard of the Executive Order  it's 

disproportionately high in adverse effects, the Com mission 

found that this project would not have high adverse  effects 

on environmental-justice communities because it wou ld not 

meet the extent or intensity criteria. 

  JUDGE GRIFFITH:  What if it had moderate effect, 

but everywhere it was routed it went through Africa n-

American communities?  It's a hypothetical, I know,  but 

what, how would you read the law then? 
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  MR. FULTON:  So, I think there is indication in 

the Executive Order itself at J.A. 1359 that if the  project 

doesn't have high and adverse effects it therefore cannot 

have disproportionately high adverse effects, but t hat's -- 

  JUDGE GRIFFITH:  Okay.  So, in my hypothetical, 

has moderate effects everywhere it goes, but the on ly place 

it goes are through black neighborhoods, or Latino 

neighborhoods, not a problem?  Yes or no, is that a  problem 

or not? 

  MR. FULTON:  I think the Commission -- 

  JUDGE GRIFFITH:  Yes or no, is that a problem or 

not? 

  MR. FULTON:  Not under the standard -- 

  JUDGE GRIFFITH:  Not?  Okay. 

  MR. FULTON:  -- of disproportionate and adverse.  

Now, I think if I might explain a little bit -- 

  JUDGE GRIFFITH:  Yes. 

  MR. FULTON:  -- Your Honor?  I think in that 

situation what the Executive Order is seeking to do , and 

what the Commission did here is identify and assess , so if 

that situation was presented to the Commission I pr esume the 

Commission would do similar to what it did here wit h 

Dougherty County, which was most of the route was p ut within 

existing right-of-ways to minimize the impacts on 

environmental-justice communities, but in Dougherty  the 
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Commission found that doing so would actually put i t near 

residential areas, so the route was actually change d from 

existing right-of-ways to minimize impacts on resid ential 

communities.  As the Commission talks about it at 4 50 of the 

environmental impact study at J.A. 967, the compres sor 

station originally was going to be in an environmen tal-

justice tract, but based on collaboration with, bet ween the 

pipeline and Sierra Club and others the compressor station 

was actually moved out of the environmental-justice  tract, 

which is now the situation that Sierra Club points to.  But 

nonetheless, the Commission did in fact study the e ffects of 

the compressor station and other aspects of the pip eline on 

Dougherty County and found that it would be within air and 

noise requirements, and not have other impacts that  would 

rise to a high and adverse level. 

  JUDGE ROGERS:  So, what would you have to show in  

order to meet FERC's standard? 

  MR. FULTON:  According to the Commission, and I 

should note that the Executive Order and the EPA gu idance 

provides discretion to the agencies to exercise inf ormed -- 

  JUDGE ROGERS:  No question about it, and the 

question is how do you meet your burden under the A gency's 

standard? 

  MR. FULTON:  If you look at 3-217837 of the recor d 

the Commission has a chart to have high and adverse  as 
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particularly under the extending intensity there ne eds to be 

a substantial change to the resource, and have a re gion-wide 

impact. 

  JUDGE ROGERS:  So, if the community is suffering 

from asthma with 80 percent of its population then it has to 

go up to 95 percent? 

  MR. FULTON:  I don't think that the Commission 

puts such sort of quantification on it. 

  JUDGE ROGERS:  Well, that's why I'm trying to 

understand, how do you meet the burden to show an i mpact 

where as you point out the Commission prefers to ru n the new 

pipelines alongside the old pipeline, so the old pi pelines 

are already, you know, an adverse impact, so now we 've put 

another pipeline there.  I'm just trying to underst and, I 

never quite understood despite all the words what h as to be 

shown once it's establishes that South Florida need s natural 

gas. 

  MR. FULTON:  Under NEPA, Your Honor -- 

  JUDGE ROGERS:  Or at least it needs some 

alternative to fossil fuels, not necessarily natura l gas, 

but it's proposing natural gas. 

  MR. FULTON:  That's correct, Your Honor.  And 

obviously, the Commission does not control those de cisions, 

but under NEPA -- 

  JUDGE ROGERS:  What decisions? 
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  MR. FULTON:  That Florida has made as terms of 

what types of energy supplies it needs, and were to  site its 

utilities. 

  JUDGE ROGERS:  Well, it could depending on other 

findings, it could deny the applications. 

  MR. FULTON:  It could, and, Your Honor, the 

Commission considered that in the no action and fou nd that 

it would either not meet the purpose of the project , or it 

would have uncertain effects because the Commission  

recognizes Florida wants to increase its natural ga s supply, 

so there could be other things done that have compa rable 

environmental impacts, but -- 

  JUDGE ROGERS:  How about taking Judge Griffith's 

hypothetical and saying not moderate, but great eff ect, and 

the only place the pipeline goes is through the 

environmental-justice communities, and even though the EPA 

guidance suggests various things, the Commission ha s decided 

in its discretion not to use the measurements that would be 

most direct, and here the measurement was specifica lly 

proposed to the Commission, so it couldn't say well , we're 

not going to do it because no one's proposed anythi ng to us. 

  MR. FULTON:  I'm sorry, can you repeat that, Your  

Honor? 

  JUDGE ROGERS:  I guess I don't understand, I mean , 

you tell me they have discretion, of course they ha ve 
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discretion, South Florida needs some new energy sou rce and 

it wants natural gas, and so it's inconvenient that  there 

are these environmental-justice communities, and th e fact 

that they are suffering health impacts at high rate s isn't 

enough.  I mean, I just wonder have we written a lo t of 

words, or the Executive Branch written a lot of wor ds by 

they have no real meaning? 

  MR. FULTON:  So, I think a couple of points here,  

Your Honor.  The Commission, again, to start with t he 

Commission undertook an extensive look at the envir onmental 

resources potentially affected by the project.  The  

Commission found, for example, on water quality, gr ound 

water, socioeconomic status, air, and noise, the Co mmission 

found with its required mitigation, minimization, a nd 

avoidance techniques those would not rise to signif icant 

impacts under NEPA.  The Commission then put that i n the 

rubric of high and adverse, and the Commission simi larly 

found that those would not rise to the level of, to  the 

intensity or extent now.  In terms of, as Your Hono r 

recognized, this is and areas the Commission saw al l the 

various alternatives, all impacted a fair number of  

environmental-justice communities, and the Commissi on was 

sensitive to that.  In fact, contrary to what Sierr a Club 

said, the Commission considered with the Gulf of Me xico 

route, for instance, the impacts on environmental j ustice 
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communities, so if you look, for example, at, it's 412 J.A. 

929 -- 

  JUDGE ROGERS:  Did it consider no, the no action 

alternative? 

  MR. FULTON:  It did, Your Honor, in 4-3J920 the 

Commission said that the no action would self evide ntly 

impact less environmental resources, and that inclu des 

environmental-justice communities.  The Commission with the 

Gulf route noted this route would affect nearly 300  miles 

less of environmental-justice communities, so the C ommission 

is cognizant of the routes affects.  But as with al l 

alternatives, the Commission has to balance those c hoices, 

and the Commission found here given A) that the imp acts in 

the Commission's understanding would not rise to th e level 

of high and adverse, and the fact that the Gulf of Mexico 

route would not only cost $2.2 billion more, but br ing in a 

whole host of marine effects that would not have be en 

present -- 

  JUDGE ROGERS:  So, I guess the question is if the  

Commission had used the data tract, the census trac t data 

would that have provided it with information that m ight have 

caused the Commission to decide to grant the applic ations, 

but to add additional conditions of mitigation? 

  MR. FULTON:  I don't believe so here, Your Honor,  

because with respect to the specific area of Doughe rty that 
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Sierra Club points to, as I noted the Commission re cognized 

although it wasn't an environmental-justice tract, the 

environmental impact statement nonetheless consider ed the 

effects in Dougherty County, it routed, it changed the route 

of the pipeline there so as to minimize the effects  on 

residents, including environmental-justice communit ies in 

that area, and it moved the compressor station.  So , the 

ultimate purpose of this Executive Order and the gu idance is 

so that agencies are cognizant of the potential eff ects of a 

project on environmental-justice communities.  And 

ultimately here by using its discretion to consider  the 

issue and address it where necessary to try to mini mize 

those impacts, that's why the Commission reasonably  

concluded that it would not be disproportionately h igh and 

adverse or significant.   

  With respect to greenhouse gas, Your Honor, the 

Commission did in fact consider the downstream effe cts of 

the project, it found that it would lead to the dis tribution 

and consumption of about 1 million dekatherms a day , and the 

Commission also recognized that greenhouse gas emis sions are 

the source of climate, or the primary source of cli mate 

change, but the Commission found that it would not 

meaningfully inform the Commission's decision to tr y to go 

further and estimate the physical effects from powe r plants, 

not the pipeline, but from power plants burning the  natural 
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gas delivered at issue. 

  JUDGE ROGERS:  And why? 

  MR. FULTON:  Two reasons, I think, Your Honor.  A ) 

based on this Court's decision in EarthReports the 

Commission -- 

  JUDGE ROGERS:  Okay, so that's totally different,  

and we know why, and you know why.  So, here FERC h as 

complete authority, all right, it knows precisely w here the 

pipeline is going, it knows how much is being trans mitted 

daily, it knows that on the two major, I don't know  if 

they're pipelines, but the companies that they have  

contracts, firm contracts for 95 percent of the nat ural gas, 

and what is it, 83 percent, I mean, very high perce ntages, 

so they know how it's going to be used, they know i n 

Florida, the Commission in Florida has told them, a nd they 

have these contracts that are ready to roll, and it  has 

complete authority, and EPA wrote it and said FERC,  why 

aren't you looking at these options for measuring t hese 

emissions, and in reconsideration the Petitioners s uggested 

some tools that were available, and FERC said we're  just not 

going to do anything.   

  MR. FULTON:  So, I think that there is not quite 

the direct linkage between the pipeline and power p lants, 

there are, for instance the project is building a c entral 

hub for trading and natural gas, there is uncertain ty 
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regarding how much gas the power plants that are pr oposed 

will use, but even that's -- 

  JUDGE ROGERS:  But in the record it tells me, FER C 

has told me exactly how much is going to be transmi tted 

daily, and it's told me that the contracts are alre ady 

signed, all right, for 95 percent, or 83 percent, t wo 

contracts. 

  MR. FULTON:  Yes, and there's -- 

  JUDGE GRIFFITH:  It wouldn't have been hard to do , 

would it? 

  MR. FULTON:  I think it would not have been hard 

to do -- 

  JUDGE GRIFFITH:  With all that information readil y 

available. 

  MR. FULTON:  It would not have been hard to do, 

but it would have been hard to do in a meaningfully  

informative way for this reason, the Commission cou ld have 

said X tons or X amount is going to these two propo sed power 

plants, that will lead to the emission of X amount,  but the 

problem is there is also a significant amount of th at new 

gas is going to be offsetting pull, so -- 

  JUDGE ROGERS:  But there's a lot of carbon that's  

going to be emitted anyway, the offset is not 100 p ercent. 

  MR. FULTON:  It's not 100 -- 

  JUDGE ROGERS:  FERC acknowledges that. 
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  MR. FULTON:  But if we assume that it's zero 

percent that would not lead to a meaningfully infor mative 

number because -- 

  JUDGE ROGERS:  But they couldn't say zero because  

they know it's not 100 percent set off.  So, they c ould 

measure the difference, right? 

  MR. FULTON:  The Commission in theory could have 

provided with a wide range of caveats that we belie ve -- 

  JUDGE ROGERS:  What caveats? 

  MR. FULTON:  Well, if -- there would be a big 

difference if natural gas was 30 percent, 40 percen t, 50 

percent, 60 percent on and on, offsetting the use o f coal.  

The other thing I should point out is that -- 

  JUDGE ROGERS:  The Florida Commission has told th e 

Commission our fossil fuel plans are exhausted, the  demand 

is growing, we need natural gas, so approve this pi peline.  

So, not only did FERC know all that, I mean, what m ore did 

FERC have to know?  I just, all these other cases t here's 

been some excuse, we don't have the authority to ma ke the 

final decisions, or we don't know what's going to h appen to 

the gas that's flowing through this pipeline, all t hose 

uncertainties are gone here. 

  MR. FULTON:  I think Your Honor's point regarding  

the role of Florida here is an independent interven ing 

actor, such as in Sierra Club or Public Citizen, because -- 
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  JUDGE ROGERS:  Public Citizen the Agency didn't 

have this authority, all right.  Here, the Agency h as the 

authority. 

  MR. FULTON:  The Agency does, just like the FERC 

did in Sierra Club, but where there there was the Department 

of Energy, a federal agency -- 

  JUDGE ROGERS:  We don't have that issue here. 

  MR. FULTON:  We have a state agency, the Florida 

Public -- 

  JUDGE ROGERS:  Florida can't overrule, Florida is  

asking the Commission to support these applications , it's 

not intervening as a cause. 

  MR. FULTON:  It's instructed the pipeline that's 

improving, or approving to obtain natural gas suppl ies, and 

to burn natural gas, so -- 

  JUDGE ROGERS:  In other words, Counsel, what I'm 

trying to understand is when would FERC ever have e nough 

information, and enough certainty to think that it was 

required to use these tools to measure carbon dioxi de 

emissions? 

  MR. FULTON:  I should distinguish, Your Honor, th e 

claim brought by Sierra Club is not to the emission s, it's 

brought to, Sierra Club wants the Commission to go the 

further step and measure the physical effects on th e 

environment as the -- 
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  JUDGE ROGERS:  But first they have to measure. 

  MR. FULTON:  They'd have to measure emissions, an d 

then -- 

  JUDGE ROGERS:  All right.  So, you can't even get  

there. 

  MR. FULTON:  Correct.  But Sierra Club didn't say  

just measure emissions, they said we want you to go  the next 

step and measure physical effects on the environmen t.  Not 

even the -- 

  JUDGE ROGERS:  What do you think that meant? 

  MR. FULTON:  I think that meant using a tool, suc h 

as the social cost of carbon. 

  JUDGE ROGERS:  And why couldn't the Commission us e 

that? 

  MR. FULTON:  Well, the Commission, as the 

Commission explained, and it was upheld in EarthReports it 

has -- 

  JUDGE ROGERS:  Totally different case.  All right .  

The Department of Energy was in charge.  Here FERC is in 

charge. 

  MR. FULTON:  It's different in that sense, Your 

Honor, but the Commission there still provided rati onale for 

why the social, it believed the social cost of carb on  

tool -- 

  JUDGE GRIFFITH:  And I thought, you know, I 
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shouldn't speak for Sierra Club, but I thought they  asked 

for both, and I thought that was the question that I asked 

your Opposing Counsel, and set up the question of w hat, if 

we disagree with you that there are specific, links  to 

specific climate change events is there still a rea son for 

FERC to do the calculation and tell the world what the 

caveats that you identified what the emissions will  be. 

  MR. FULTON:  I think -- 

  JUDGE GRIFFITH:  And you're saying no, right? 

  MR. FULTON:  Yes, Your Honor.  Because it goes --  

  JUDGE GRIFFITH:  And why, why? 

  MR. FULTON:  Because the Commission -- 

  JUDGE GRIFFITH:  And -- 

  MR. FULTON:  Yes. 

  JUDGE GRIFFITH:  -- let's say even I agree with 

you that you can't make the link between specific c limate 

events, let's say I agree with you on that, isn't t here 

still a reason to do the calculation and let the pu blic 

know, let the decision makers know what the emissio ns effect 

of greenhouse gas will be? 

  MR. FULTON:  The Commission did not believe there  

was because they did not believe there was a standa rd 

methodology.  The Commission thought that, the Comm ission's 

baseline determination is -- 

  JUDGE ROGERS:  That's what they said, that's what  
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they said in EarthReports, but since then the Department of 

Energy report has come out, and that's what was twi ce 

referred to the Commission by EPA saying look at th is 

report, read this report, this tells you how to com e about 

the measurements.  And FERC didn't do it. 

  MR. FULTON:  The draft guidance, which was what 

was before the Commission at the time, provides dis cretion 

to agencies to make reasonable determinations as to  what is, 

would immediately inform the decision. 

  JUDGE ROGERS:  All right. 

  MR. FULTON:  And the Commission here baseline 

determine was that this project would not substanti ally 

contribute to greenhouse gas. 

  JUDGE ROGERS:  But it didn't know.   

  MR. FULTON:  It did, Your Honor, it took in a 

qualitative basis it determined -- 

  JUDGE ROGERS:  It said well, Florida won't be 

burning coal anymore.  All right?  End of discussio n. 

  MR. FULTON:  In addition to the fact that for the  

two plants that the Commission knew about, yes, the  Citrus 

and Okeechobee, and those plants are going to be re placing 

coal, that as the DOE study cited to, Your Honor, s ays that 

cuts emissions in over half. 

  JUDGE ROGERS:  And it's 50 percent left. 

  MR. FULTON:  And for any future plants that may b e 
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using the project those are going to be subject to federal 

and state permitting to meet certain emission stand ards. 

  JUDGE ROGERS:  So, FERC just doesn't have to do 

its duty because it thinks somebody else will. 

  MR. FULTON:  Not quite, Your Honor.  The 

Commission at this point in time just doesn't know what 

these future plants would look like in terms of wha t their, 

you know, how they would actually use the gas, let alone 

what they would be, it would just be speculative to  -- 

  JUDGE ROGERS:  They have signed contracts, 95 

percent. 

  MR. FULTON:  But this is referring to the actual 

plants that FPL -- 

  JUDGE ROGERS:  Right. 

  MR. FULTON:  -- or Duke would choose to build, no t 

just the fact that they've agreed to accept the nat ural gas.  

Again, NEPA is not going to the outcomes, it's just  trying 

to meaningfully inform here.  And here, the Commiss ion 

believed that because it's natural gas replacing co al it  

is -- 

  JUDGE ROGERS:  Of course it's going to be 50 

percent better, we don't need to worry about the re sidual 50 

percent. 

  MR. FULTON:  I think the Commission is worrying 

about it, I think that's why the Commission is look ing, does 
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an extensive review of the type of consumption and 

distribution that the project will cause, and the e ffects of 

global warming in the region.  It just isn't taking  the 

further step. 

  JUDGE GRIFFITH:  Can I ask you a question about 

your capital structure issue.  Is it your position that you 

can justify a particular capital structure on the g rounds 

that it was already approved elsewhere?  It's alrea dy been 

used before? 

  MR. FULTON:  The Commission's position is that 

it's a, there's -- the Commission has established a  policy 

for the 14 percent with at least 50 percent debt, a nd that's 

basically based on two things.  Ultimately, this is  a market 

based decision, the Commission is looking at past n ew 

pipelines, and asking itself what have investors re quired to 

get a sufficient rate of return in those cases, but  at the 

same time keeping a reasonable rate for customers.  And the 

Commission in previous, is building upon its past p recedent, 

so in previous cases -- 

  JUDGE GRIFFITH:  So, what I hear you saying then 

is that in the particular case in front of it it do esn't 

have to justify that rate structure based on the 

circumstances presented before it? 

  MR. FULTON:  So, for new green fill pipelines the  

Commission has studied general policy and has deter mined it 
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doesn't, for that particular pipeline doesn't neces sarily 

get, need to get into the particulars of how much - - 

  JUDGE GRIFFITH:  Yes, and what's the authority fo r 

that?  Because I thought each case was supposed to be taken 

on its own. 

  MR. FULTON:  Well, that's the reason the 

Commission's established that policy.  So, for exam ple in 

Constitution, which is 149 FERC 61999 the Commission notes 

that its new pipeline policy is based upon the regu latory 

contractual construction risks the new pipelines fa ce, 

namely the uncertainty with -- 

  JUDGE GRIFFITH:  Sure.  Sure. 

  MR. FULTON:  -- obtaining approval -- 

  JUDGE GRIFFITH:  Without any regard to the 

particular case in front of it, the unique circumst ances of 

this particular pipeline, you don't have to, FERC's  position 

is we don't have to look at that. 

  MR. FULTON:  I don't think that's the position, I  

think the position is as a base -- 

  JUDGE GRIFFITH:  Well, that's what happened here,  

right?   

  MR. FULTON:  Well, I think the baseline, Your 

Honor, is the Commission's sort of default is that the 

policy applies.  Now, if there were particular fact s brought 

to their attention then they may deviate from the p olicy, or 
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come to an alternative here, but as -- 

  JUDGE ROGERS:  So, it's the burden -- 

  JUDGE GRIFFITH:  (Indiscernible.) 

  JUDGE ROGERS:  It's a rebuttable presumption, 

everybody gets 14 and a half percent? 

  MR. FULTON:  That is essentially how I read it, 

Your Honor.  And that is, again, that's just at the  initial 

Section 7 stage, and that's subject to review for j ust and 

reasonable rates.  So, at this point we don't have a lot of 

evidence since it's a new pipeline without any sort  of 

actual capital returns, or it's not even, you know,  the gas 

is not flowing.  So, once that is happening the Com mission 

obtains a lot more information and evidence about w hat would 

actually be necessary for this particular case.  An d so, 

that's why it works off of baseline assumption. 

  JUDGE ROGERS:  So, somebody has to file a 

complaint, or the Commission sua sponte has to act?  

  MR. FULTON:  So, the Commission has to sua sponte  

act within three years, but in that time anyone can  file a 

complaint.  So -- 

  JUDGE ROGERS:  Right.  So, I'm a rate payer, and 

for three years I've been paying these rates based on this 

14 and a half percent ROE, and then another two yea rs will 

pass, and another three years, by the time the appe als are 

resolved, and of course, no, you know, full retroac tive 
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refund process, that the way it works?  So, you kno w, I'm a 

corporation, and I set up another corporation that' s going 

to be the owner of this pipeline, and everything's new 

because I know I'm going to get 14 and a half perce nt, is 

that the way you read the cases? 

  MR. FULTON:  I read the cases as having 

established that a 14 percent return with at least 50 

percent debt is, at least as a sort of beginning st ep the 

Commission has determined through its adjudication of 

numerous pipelines that this creates a reasonable r ate of 

return to attract new investors to a new pipeline, but at 

the same time -- 

  JUDGE ROGERS:  So, we don't care, really, anythin g 

about the parent company, says FERC? 

  MR. FULTON:  The Commission, yes, the Commission 

has determined that it can use a hypothetical capit al 

structure here because the parent, as an existing e ntity 

isn't necessarily, it's not an apples to apples com parison 

to a new pipeline.  The Commission could -- 

  JUDGE ROGERS:  So, it would be impossible to rebu t 

the 14 percent, would it?  I mean, what could you r ebut it 

with? 

  MR. FULTON:  I think, for instance, you could -- 

so, to my point about what was setting the Constitution 

case, if you introduced evidence that something abo ut the, 
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for instance, contractual or construction risks tha t are 

with a general pipeline in a specific case, perhaps  those 

don't exist for any number of reasons, you know, la rge 

locked in contracts, construction is easier for wha tever 

reason.  I think that -- but I guess my ultimate po int would 

be before the Commission here that argument was nev er 

raised, and it's not raised on appeal either that t he 

Commission lacked substantial evidence, there's com plaints 

about how the Commission followed its policy here, but 

there's no complaints about that the Commission's 

determination was not supported by substantial evid ence, or 

that the Commission should have -- 

  JUDGE ROGERS:  No, but did it give a reasoned 

basis?  Say we've done it before? 

  MR. FULTON:  Well, the Commission says that while  

citing an, you know, extensive amount, and the Comm ission 

didn't just approve it here, I should note, the Com mission 

in fact reduced the proposal by Sabal Trail to lowe r rates 

for consumers.   

  JUDGE ROGERS:  All right.  Anything further, 

Counsel? 

  MR. FULTON:  Only I guess with respect to 

notational voting here, the Commissions gave an ext ensive 

opportunity for parties to participate, it held doz ens of 

public hearings, it gave notice to interested parti es, and 
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this, in fact, G.B.A. as an active participant had the route 

in fact altered in response to its concerns, so -- 

  JUDGE GRIFFITH:  Do you agree with their reading 

of our precedent? 

  MR. FULTON:  I do not, Your Honor, no.  I read 

Texas Railroad Commission as stating that notational voting 

is acceptable under the Sunshine Act, and there's n o 

distinction between, quote, unquote, controversial and non-

controversial cases, that it's instead an acceptabl e policy.   

  JUDGE ROGERS:  All right.  Thank you. 

  MR. FULTON:  Thank you, Your Honor. 

  JUDGE ROGERS:  Counsel for Intervenor. 

ORAL ARGUMENT OF JEREMY C. MARWELL, ESQ. 

ON BEHALF OF THE INTERVENORS 

  MR. MARWELL:  May it please the Court, Jeremy 

Marwell for the Respondent/Intervenors.  If I could  start 

with the greenhouse gas issues, and focus on the qu estion of 

causation.  I think that the causal arrow here runs  the 

opposite direction, the cause of these power plants  and 

emissions associated with that is economic in popul ation and 

growth in Florida, decision by the Florida Public S ervice 

Commission to choose a certain kind of fuel to fuel  power 

plants, and decisions by the relevant federal and s tate 

agencies about how those power plants will be built  and 

operated.  And if you look at J.A. 910 to 911 it di scusses 
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the Duke Citrus Plant, and talks about the authoriz ations 

from the Public Service Commission, and the other f ederal 

agencies, not the Commission, that have authority o ver the 

licensing and operation of the power plant. 

  JUDGE ROGERS:  So, EPA was just wrong when it tol d 

FERC to go ahead and measure these Commissions? 

  MR. MARWELL:  Well, I think it's important to 

differentiate between EPA's comments on the draft 

environmental impact statement and -- 

  JUDGE ROGERS:  But it came back a second time. 

  MR. MARWELL:  They did, but they also acknowledge d 

that the Commission took into account the EPA comme nts, and 

that, I would submit, is all that NEPA requires.  N EPA 

doesn't require the Commission to comply with every thing 

that EPA asks for. 

  JUDGE ROGERS:  Of course not, but the question is  

why didn't it do it?  Right?   

  MR. MARWELL:  Well -- 

  JUDGE ROGERS:  It can point to, you know, 5,000 

other causes, it's raining, it's hot in Florida, yo u know, 

things like that, but question here is you've got t hese 

pipelines South Florida wants, you've got contracts  lined up 

for nearly all the capacity, FERC has full authorit y as to 

whether or not to grant or deny these applications.  

  MR. MARWELL:  And all of that was true in 
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EarthReports, FERC had authority to grant or deny the export 

facilities. 

  JUDGE ROGERS:  But we held that DOE was the final  

decision maker on authorizing the imports and expor ts, all 

right, so that FERC didn't have the authority. 

  MR. MARWELL:  And I would respectfully submit the  

same is true here, FERC has no authority over the p ower 

plants, and Florida Power and Light and Duke -- 

  JUDGE ROGERS:  It can shut down the pipeline. 

  MR. MARWELL:  Well, it could deny the certificate , 

I suppose, but -- 

  JUDGE GRIFFITH:  So, is your -- 

  JUDGE ROGERS:  What do you mean suppose?  That's 

what's before a Commission, the application for the  

certificates of convenience and necessity.  FERC co uld deny 

them. 

  MR. MARWELL:  As FERC could have done in 

EarthReports, it could have denied authorization to build 

the physical facilities required to export -- 

  JUDGE ROGERS:  If you're going to rely on 

EarthReports you know what I'm going to say about reliance 

on that case.  All I'm saying is FERC is not in the  same 

situation vis-à-vis another federal agency. 

  MR. MARWELL:  Well, J.A. 910 to 911 talks about 

the other federal agencies, EPA, the Fish and Wildl ife 
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Service, the Army Corps that had permitting authori ty over 

the power plants, and so I would submit that if you r concern 

is other federal agencies being involved.  But, and  I won't 

push the point too hard, but I don't take EarthReports for 

the causation analysis to depend on the identity of  the 

other actor, to say that it has to always -- 

  JUDGE GRIFFITH:  You're just saying in this case 

it was Florida, Florida was the DOE.  

  MR. MARWELL:  That's right.  And -- 

  JUDGE GRIFFITH:  (Indiscernible). 

  MR. MARWELL:  -- frankly, Florida Power and Light  

and Duke are going to keep the lights on whether or  not this 

pipeline gets built.  And you see in the alternativ es 

analysis that FERC did in its environmental assessm ent that 

there are alternatives. 

  JUDGE ROGERS:  Why would it do that?   

  MR. MARWELL:  I'm sorry, why would it? 

  JUDGE ROGERS:  You said regardless of whether FER C 

approves these applications or not, Duke is going t o keep 

the lights on in Florida. 

  MR. MARWELL:  Because it is a utility charged wit h 

doing so, with serving its customers. 

  JUDGE ROGERS:  Under what law?   

  MR. MARWELL:  Well, under the relevant state laws  

that govern, the relevant state laws that govern ut ilities.  
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I mean, this is why I think this is in some ways th e tail 

wagging the dog. 

  JUDGE ROGERS:  But Counsel, that's what we've 

heard about every argument here as to where somebod y has 

tried to identify a responsibility that FERC has, a nd FERC 

has a major role to play, it can't be denied.  If F ERC was 

unimportant you wouldn't have sought its approval o f these 

applications.   

  MR. MARWELL:  That is true.  I guess if you're no t 

satisfied with the causation analysis I would just point out 

I think the obligation under NEPA is to analyze eff ects, 

impacts on the environment, and so there is -- 

  JUDGE ROGERS:  Is the obligation to get the 

information that it needs, and the public needs, ri ght?  So 

it can make, so the agency involved can make an inf ormed 

decision, right? 

  MR. MARWELL:  And I would submit that's what the 

Commission did here.  In EarthReports this Court upheld the 

proposition that there was no generally accepted me thodology 

to connect marginal emissions with specific climate  impacts, 

and that was -- 

  JUDGE ROGERS:  Okay.  But we're talking not 

marginal here, and we're talking after the DOE repo rt of 

2014 is available. 

  MR. MARWELL:  And FERC -- 
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  JUDGE ROGERS:  And -- 

  MR. MARWELL:  Sorry. 

  JUDGE ROGERS:  -- EPA has pointed this out not 

once, but twice to FERC, and the Petitioners in the ir 

petition for reconsideration pointed out these tool s, and so 

this is not a case where they don't know if there a vailable.  

And I thought Judge Griffith's question was right o n, I 

mean, is it difficult to do? 

  MR. MARWELL:  So, FERC did cite the life cycle 

analysis -- 

  JUDGE ROGERS:  Yes. 

  MR. MARWELL:  -- and it cited the key quantitativ e 

conclusion from that life cycle analysis at J.A. 91 7.  So, 

it's not like FERC ignored that, the question was i s it 

within the deferential standard of review and the 

substantial leeway that the Agency has in choosing the 

methodology about how to consider these effects did  FERC, 

was FERC arbitrary and capricious, was it outside t he bounds 

of -- 

  JUDGE GRIFFITH:  I don't understand the resistanc e 

to this, again, would it create some horrible prece dent if 

you were to say to FERC you've got all this informa tion 

together, now just do the calculations and let the public 

know what the greenhouse gas emissions will be from  the 

plant when it's up and running, with all the caveat s.  We 
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understand, it's not, we're forecasting, speculatio n plays, 

can play a role in the forecasting, right, can't be  too 

wild, but what's the, there must be something that I'm not 

understanding that maybe you can help me understand  because 

there's such resistance to this on something that s eems 

fairly easy to do, so what am I missing? 

  MR. MARWELL:  Well, if I could respond in two 

ways.  One is I don't think it's as easy as everyon e 

suggests; and two, you have a -- 

  JUDGE GRIFFITH:  No, I mean, what I'm saying is 

you're saying it's difficult for them to estimate w hat the 

greenhouse gas emissions will be from the operable plant 

that's -- 

  MR. MARWELL:  Well, I would suggest that -- 

  JUDGE GRIFFITH:  -- burning the natural gas, is 

that -- 

  MR. MARWELL:  I think the relevant question is --  

  JUDGE ROGERS:  Coming out of a smokestack. 

  JUDGE GRIFFITH:  Yes, right. 

  MR. MARWELL:  What, I think the relevant question  

is what are the emissions caused by and reasonably 

foreseeable result of the action the Commission has  taken, 

which is approving the pipeline and its associated 

facilities. 

  JUDGE GRIFFITH:  And I'm asking something far mor e 
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modest, here's -- 

  JUDGE ROGERS:  Yes. 

  JUDGE GRIFFITH:  -- the plant, there's the smoke,  

what are the emissions?  And it seems to me that's an 

indirect effect of granting the license, and it's n ot hard 

to figure out or let people know, but there's resis tance to 

it. 

  MR. MARWELL:  Well, so, one, I think those are th e 

kinds of determinations that the air permit and the  agencies 

that have responsibility for licensing the plant wo uld do.  

I think with respect to authorizing the pipeline, I  mean, 

there is a somewhat reductionist view of what the p urpose of 

this project is.  The purpose is not just to provid e gas to 

serve these power plants, this is a project that pr ovides 

access to a more diverse array of gas, and it provi des 

protection against supply disruptions, and it creat es a new 

Central Florida hub which allows additional trading  -- 

  JUDGE ROGERS:  Bottom line, more gas for Southern  

Florida, that's what this pipeline is all about. 

  MR. MARWELL:  That's correct, because there was a  

decision made by other agencies and the Florida Pub lic 

Service Commission to do that.  I think, I'm not aw are of a 

decision of this Court that requires an agency to q uantify a 

particular emission for its own sake, and the quest ion is 

what are the impacts, and I think it would be a div ergence 
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from EarthReports to say that FERC was required to try to 

make that causal connection here.   

  On the question, Judge Griffith, of why resist, I  

mean, we have multiple hundreds of pages of environ mental 

impact statement, we have a process that's been goi ng on in 

front of the Commission for years and years, we hav e 

extensive engagement with relevant communities, and  there is 

a concern to those who have to finance and develop projects 

that if NEPA becomes sort of a fly specking exercis e there 

is always something you can find -- 

  JUDGE ROGERS:  This is not fly specking, Counsel,  

50 percent FERC Counsel acknowledged.  All right?  Any 

event, tell us about the 14 and a half percent, if you 

would? 

  MR. MARWELL:  So, I think the key point is that 

what FERC is trying to do is have a policy that loo ks to the 

relevant market to provide a return on equity, or t o use a 

return on equity in the calculation of relevant rat es that 

provides a sufficient return to investors.  And at paragraph 

117 of the certificate order FERC specifically note d that 

this was a green field pipeline, and the precedents  it 

cited, and I think you can fairly say incorporated by 

reference, I would submit view that as the relevant  feature 

of this project.  And there are many risks associat ed with 

financing and developing a pipeline, as we see here  today, 
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and so I think this is not a point, this is not a q uestion 

of the Commission just sort of blindly pointing to old 

precedents, incorporating the key rationale, and th ere is a 

benefit in providing this stability and predictabil ity with 

respect to a market based approach, so -- 

  JUDGE ROGERS:  So, I can understand how your 

client could come to FERC and say look, this is so risky, 

there are all kinds of problems with the economy, I  need a 

20 percent return on equity, I get that.  I don't u nderstand 

how you ever get below 14 percent under your analys is.   

  MR. MARWELL:  Well, the Commission's policies, if  

I understand it, is 14 percent with 50/50 debt and equity, 

and debt is generally understood to be less expensi ve for 

rate payers in part because the interest on debt pa yments is 

deductible.  So, FERC's policy, and there are cases  cited 

that involve a higher debt ratio, which I think cou ld 

involve, could result in a lower net return on equi ty since 

it's a multi-factor part equity, part debt -- 

  JUDGE ROGERS:  So, do you read our precedent as 

endorsing this type of approach? 

  MR. MARWELL:  I guess a few things, one, this is 

an arbitrary and capricious standard of review, so the 

Commission has some leeway in this very, very techn ical area 

of setting rates.  And -- 

  JUDGE ROGERS:  Arbitrary and capricious, or 
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contrary to law? 

  MR. MARWELL:  That's, I guess that's correct. 

  JUDGE ROGERS:  So -- 

  MR. MARWELL:  I'm not sure what the -- 

  JUDGE ROGERS:  -- the law is what does our 

precedent require? 

  MR. MARWELL:  So, I take North Carolina to be the 

key case from this Court, and that case involved an  existing 

pipeline, not a new pipeline, and specifically I th ink 

carved out the approach that the Commission took in  this 

case.  So, I think it's a fair application of North  

Carolina -- 

  JUDGE ROGERS:  So, there it had a lot of data, al l 

right, here it has none.  I'm just trying to contra st.  So, 

it can make a determination where it has a lot of d ata, and 

so it says even though we don't have any data, you get the 

same. 

  MR. MARWELL:  Well, you have the data, the reason  

you don't have data is that North Carolina was a case 

involving an operating pipeline, and these -- 

  JUDGE ROGERS:  I understand. 

  MR. MARWELL:  -- are cost based rates.  We don't 

have any of that because the pipeline hasn't entere d 

service. 

  JUDGE ROGERS:  That's why I didn't think North 
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Carolina was particular helpful. 

  MR. MARWELL:  Right.  Well, I guess it's  

helpful -- 

  JUDGE GRIFFITH:  Is there a need for substantial 

evidence, though, to support the determination here , and if 

so, where is this substantial evidence? 

  MR. MARWELL:  So, I mean, obviously, the relevant  

certificate applicants provided, you know, in their  

application requested a certain return on equity.  I think, 

I'm not sure there's a substantial evidence claim p roperly 

before this Court, but that's your -- I won't push it 

further than that.  I think the -- 

  JUDGE GRIFFITH:  Push that, why don't you think 

it's there? 

  MR. MARWELL:  I don't read the opening brief as 

raising that specific -- 

  JUDGE GRIFFITH:  It's in the reply brief -- 

  MR. MARWELL:  Right. 

  JUDGE GRIFFITH:  -- but it's not sufficient. 

  MR. MARWELL:  But you typically don't consider 

claims raised for the first time on reply.  But I g uess I 

would submit that in a new pipeline case where you do not 

have any cost based data the relevant fact or evide nce is 

that it is a new green field pipeline, and so the C ommission 

can rely on that key fact, and rely on its preceden t and on 
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this Court's, on the discretion that has at least u ntil now 

been available to it under this Court's cases. 

  JUDGE ROGERS:  So, when it identifies it as a 

green field pipeline what is it telling us? 

  MR. MARWELL:  I mean, it's telling you that it's a 

new pipeline that doesn't exist, and so there's a c ertain 

lengthy process, as you now can see, involved in ge tting 

from application we'd like to build this, to the pi peline 

actually enters service so that revenue starts comi ng back 

from the shippers who have signed the contracts for  the 

pipeline.  If I -- 

  JUDGE ROGERS:  I know, but you understand what I' m 

getting at, okay, so where does that take me? 

  MR. MARWELL:  I guess it takes you to the market,  

which is -- 

  JUDGE ROGERS:  Right. 

  MR. MARWELL:  -- what investors required in other  

projects that involve, I mean, there are certain 

similarities when you're building a linear infrastr ucture 

project like this, and certain -- 

  JUDGE ROGERS:  So, you look at what the return ha s 

been on these operating pipelines? 

  MR. MARWELL:  No.  So, in this case FERC cited 

other FERC precedents that involved green field pip elines, 

and what the return was needed in those cases as th e 
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Constitution case that Mr. Fulton cited, in -- 

  JUDGE ROGERS:  So, does it matter at all what the  

status of the economy is?   

  MR. MARWELL:  I think that is built into citing 

recent decisions by the Commission building other - - 

  JUDGE ROGERS:  Well, but, you know, 2008 was a 

very different year, 2007, '08.  That's all I'm try ing to 

understand.  Go ahead. 

  MR. MARWELL:  No, I think it's, I think the answe r 

is it's built into what, I mean, the best evidence is what 

other investors have required it to make, I mean, t his is 

not buying one share of GE stock, I mean these are risky 

investments, more so than -- 

  JUDGE ROGERS:  Nice return. 

  MR. MARWELL:  Well, I mean -- 

  JUDGE ROGERS:  All right.   

  MR. MARWELL:  -- I think it's important to 

remember that this is a consistent Commission polic y, 

there's usually a virtue in taking a consistent app roach. 

  JUDGE ROGERS:  So, when we say what other 

investors have required we're talking about what th e lending 

institutions charge? 

  MR. MARWELL:  Well, I guess lending would be the 

debt component of the return on equity. 

  JUDGE ROGERS:  So, tell me what we're talking 
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about. 

  MR. MARWELL:  Well, we're talking about other 

investors who take an equity interest in a new pipe line, and 

the risks that are -- 

  JUDGE ROGERS:  Like who? 

  MR. MARWELL:  Like risks that are associated. 

  JUDGE ROGERS:  It's not Ma and Pa Jones buying a 

couple of shares of Duke Energy, who is it? 

  MR. MARWELL:  Well, I mean, the owners of this 

project -- 

  JUDGE ROGERS:  Right. 

  MR. MARWELL:  -- include Duke, and Florida Power 

and Light, and other companies, that's correct.  Bu t these 

are billion dollar projects.   

  JUDGE ROGERS:  That's my point.   

  MR. MARWELL:  Yes.   

  JUDGE ROGERS:  So, it's not an incestuous 

situation, but clearly if the three of us are pipel ine 

companies we're looking out for each other.   

  MR. MARWELL:  Well, these are -- 

  JUDGE ROGERS:  That's all I'm trying to understan d 

what's going on here.   

  MR. MARWELL:  I guess if -- 

  JUDGE ROGERS:  I mean, what, you say what other 

investors have required, well, the Griffin Plant re quires no 
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less than 16 percent, Brown Plant requires no less than 16 

percent, so I want 16 percent, I mean, isn't that w hat's 

going on here? 

  MR. MARWELL:  I think what's going on is the 

Commission is charged with making these determinati ons, and 

as you can -- 

  JUDGE ROGERS:  But it doesn't give us much to go 

on, does it?   

  MR. MARWELL:  Well, I -- 

  JUDGE ROGERS:  Since 50 percent, 14 ROE.  Okay. 

  MR. MARWELL:  If I could make two quick points --  

  JUDGE ROGERS:  Of course. 

  MR. MARWELL:  -- about the environmental- 

justice -- 

  JUDGE ROGERS:  Yes. 

  MR. MARWELL:  -- components?  First, I think it's  

important to remember this is a NEPA claim, they ar e not 

raising a claim under the Executive Order or the gu idance.  

And Judge Griffith, your question, what if there we re 

moderate effects all along the pipeline route, I do n't 

believe that would be a violation of NEPA so long a s the 

Agency acknowledged those effects, and disclosed th em in its 

NEPA analysis.  I mean, it is true with respect to 

environmental effects you, an agency can choose the  most 

environmentally impactful route as long as it has c onsidered 
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all the effects.  The Commission looked in great de tail at 

the effects on the communities within a one-mile ra dius of 

the Albany compressor station, and you can see that  at J.A., 

well, you could see it at -- 

  JUDGE ROGERS:  There are a couple of maps. 

  MR. MARWELL:  -- in a couple of places, there's 

maps in the environmental impact statement, and the y 

specifically looked this number of feet to this par ticular 

mobile home park, this number of miles to this chur ch, and 

they acknowledged at J.A. 837 a relatively high deg ree of 

minority and low income communities crossed or with in one 

mile of the route or compressor station.  And the C ommission 

walked through every possible impact at those dista nces.  

So, put aside anything about census tracts, or cens us 

blocks, this is actual physical distance from the c ompressor 

station, and it looked at air emissions, including the 

higher incidence of asthma on African-American comm unities, 

and said that there would be no significant effects  and no 

violations of any of the relevant air quality stand ards.   

  JUDGE ROGERS:  What do you think significant 

effects means? 

  MR. MARWELL:  Well, there are, the CEQ regulation s 

provide a sort of a laundry list of significance fa ctors. 

  JUDGE ROGERS:  I know, but 85 percent of the 

community is suffering from asthma because of this other 
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facility that's causing -- 

  MR. MARWELL:  Well, so, the Commission did a few 

things, one was it acknowledged that the relevant a mbient 

air quality standards by law are required to be pro tective 

of human health and welfare with a margin for safet y.  So, 

this is a statutory requirement, and it found that none of 

those, it went, you could see the charts in the EIS , this is 

the amount of emissions. 

  JUDGE ROGERS:  So, if you meet NAAQS you're okay?    

  MR. MARWELL:  I think FERC did -- there was also 

air modeling that FERC undertook, and it, you know,  I think 

there is a distinction between some of the cases wh ich say 

an agency can't just say look, somebody else is dea ling with 

that, and an agency says that look, these are the  

standard -- 

  JUDGE ROGERS:  Well, you've heard what FERC said 

earlier.  Any rate, yet? 

  MR. MARWELL:  I think there's a distinction, and I 

don't think you have to worry about that risk here.   The 

other thing, on the 83 percent, the Sierra Club rel ies 

heavily on that statistic, I think some context is important 

here.  First, that the environmental-justice analys is is not 

a one factor test, and you have to work through.  S econd, 

there are some socioeconomic realities associated w ith the 

pipeline going from rural Alabama down through rura l 
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Georgia, this is, and you can see the statistics ha d R-1925, 

that's the document number in the certified index t o the 

record, D-500 to D-507, goes through each state, co unty, and 

census record that the pipeline goes through.  And remember, 

environmental-justice effects are not just on minor ity 

communities, but also based on income, and any dive rgence 

from the state median income can qualify as an 

environmental-justice community.  And as the Commis sion 

said, this is a process that took extensive account  of 

environmental-justice effects, in Albany they moved  the 

compressor station out from where it would have bee n if the 

pipeline had been co-located.  The Commission then undertook 

an additional six alternatives, each one to the alr eady 

backup location, each one they analyzed the potenti al 

environmental-justice impacts, and that -- 

  JUDGE ROGERS:  And the percentages were less. 

  MR. MARWELL:  Well, they varied. 

  JUDGE ROGERS:  In all of them. 

  MR. MARWELL:  Well, some of the alternative 

locations were in environmental-justice tracts -- 

  JUDGE ROGERS:  Yes. 

  MR. MARWELL:  -- and they -- 

  JUDGE ROGERS:  But the impact was less.  I mean, 

83 percent is this tract. 

  MR. MARWELL:  Well, I think it's important, so --  
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  JUDGE ROGERS:  Those are FERC's numbers, not mine . 

  MR. MARWELL:  Yes, but what are the numbers?  So,  

83 percent of the pipeline location in Georgia over all I 

think affected environmental-justice communities, b ut that 

number is 30 percent in Dougherty County, they move d it 

specifically for this reason, to take account.  And  again, 

even if you thought this was a claim under the Exec utive 

Order, all the Executive Order requires is that tha t the, 

that, is that an agency take account as appropriate .  So, I 

think there was an extensive actual physically taki ng 

account and attempting to address these effects on potential 

environmental-justice communities.  If there are no  further 

questions. 

  JUDGE ROGERS:  Thank you. 

  MR. MARWELL:  Thank you.   

  JUDGE ROGERS:  Counsel for Petitioners Sierra 

Club. 

ORAL ARGUMENT OF ELIZABETH F. BENSON, ESQ. 

ON BEHALF OF THE PETITIONERS SIERRA CLUB, ET AL. 

  MS. BENSON:  Your Honors, I would just like to 

make a few points on rebuttal.  That is correct, th is is a 

NEPA claim, and we're looking at whether it was arb itrary 

and capricious, and it is for the reasons that we'v e stated 

regarding the compressor station refusing to acknow ledge 

that that community exists, saying that 83.7 percen t is not 
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a disproportionate number even though it's greater than all 

of the other alternatives, even though only a selec t few 

alternatives were chosen, and that number, that per centage 

comparison did not include the Gulf of Mexico alter native, 

or the no action alternative.   

  This whole high and adverse rubric created by FER C 

it is very confusing because it's not in the guidan ce, which 

we are not trying to enforce, but they did say that  they're 

purporting to follow it.  The test is whether adver se 

impacts, whether they're disproportionately high in  adverse 

impacts.  The whole purpose of the environmental-ju stice 

analysis is to determine if minority or low income 

communities are being disproportionately impacted.  The EPA 

guidance specifically says this does not mean a sig nificant 

impact, it means are they particularly disproportio nately, 

or particularly severely impacted.  Here they clear ly are, 

and FERC refuses to acknowledge that.   

  As to greenhouse gas emissions, FERC has shown 

that they do have a lot of information regarding th e power 

plants this is going to, the size of those power pl ants, et 

cetera, and there's no reason to not engage in reas onable 

forecasting, the tools are available for them to ca lculate 

the greenhouse gas emissions.   

  And finally, with the return on equity, this isn' t 

a policy, they're just saying we've done this befor e, we've 
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gotten away with it.  The MarkWest opinion actually cites in 

the footnote where they discuss this rate two other  cases 

where they've done 70 percent debt, 30 percent equi ty ratio, 

which makes a big difference for rates, and they do n't 

explain why that's okay.   

  So, we would ask the Court to vacate the 

certificate order and remand to FERC.  Thank you. 

  JUDGE ROGERS:  Thank you.  All right, Counsel for  

Petitioner, do you want a minute? 

ORAL ARGUMENT OF JONATHAN PERRY WATERS, ESQ. 

ON BEHALF OF THE PETITIONERS G.B.A. ASSOCIATES, ET AL. 

  MR. WATERS:  (Indiscernible) time.  If the 

standard, the standard of review here is de novo, b ut if the 

Sunshine Act, if the Government agencies here like FERC they 

would never have to have a meeting if the Sunshine Act 

didn't require them to.  What I'm saying is you cou ld 

conduct all your business of a federal agency throu gh 

notational voting, and there's nothing anybody coul d do 

about it unless the legislative intent was that if there 

were controversial matters that they would be broug ht 

forward and have a meeting about, and that's the ab surdity 

of the reverse is I think what is the key point in our 

argument, Your Honor, because you'd never have to h ave a 

meeting, and you could just do everything, pass the se memos 

around, and business would be conducted in that mat ter, and 
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you'd say well, we did a lot of public meetings ear lier on 

these things, and FERC administered those, but that 's the 

central crux of our argument, you would never have to have a 

meeting.   

  JUDGE ROGERS:  All right.  Thank you. 

  MR. WATERS:  Thank you all very much. 

  JUDGE ROGERS:  We'll take the case under 

advisement.   

  (Whereupon, the proceedings were concluded.) 
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