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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

Movant submits this statement pursuant to Local Rule 28(a)(1):

(A) Parties and Amici:

1. Case No. 16-1430. Petitioner is the Truck Trailer Manufacturers

Association. Respondents are the Environmental Protection Agency, E. Scott

Pruitt, in his official capacity as Administrator of the Environmental Protection

Agency; National Highway Traffic Safety Administration; Jack Danielson, in his

official capacity as Acting Deputy Administrator, National Highway Traffic Safety

Administration. Intervenors are the California Air Resources Board, the Center for

Biological Diversity, the Environmental Defense Fund, the Natural Resources

Defense Council, the Sierra Club, the Union of Concerned Scientists, and the

States of Connecticut, Iowa, Massachusetts, Oregon, Rhode Island, Vermont, and

Washington.

2. Case No. 16-1447. Petitioner is the Racing Enthusiasts and Suppliers

Coalition. Respondents are the Environmental Protection Agency and E. Scott

Pruitt, in his official capacity as Administrator of the Environmental Protection

Agency. Intervenors are the California Air Resources Board, the Center for

Biological Diversity, the Environmental Defense Fund, the Natural Resources

Defense Council, the Sierra Club, the Union of Concerned Scientists, and the
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States of Connecticut, Iowa, Massachusetts, Oregon, Rhode Island, Vermont, and

Washington.

(B) Rulings Under Review. The ruling under review is “Greenhouse Gas

Emissions and Fuel Efficiency Standards for Medium and Heavy-Duty Engines

and Vehicles -- Phase 2,” 81 Fed. Reg. 73,478 (Oct. 25, 2016).

(C) Related Cases. This case was not previously before this court or any

other court. Counsel is unaware of any other related cases.
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INTRODUCTION

In 2016, the Environmental Protection Agency (“EPA”) decided, for the first

time in its history, to impose emissions standards—essentially aerodynamic

equipment requirements—on heavy-duty trailers. The Clean Air Act was passed

more than 50 years ago, yet EPA has never before sought to regulate trailers. And

for good reason: The Clean Air Act prohibits it. As relevant here, the Act only

permits regulation of “new motor vehicles” and “new motor vehicle engines.” And

the Act expressly defines the term “new motor vehicles” to mean “self-propelled”

vehicles. 42 U.S.C. §§ 7521(a)(1), 7550(2). Trailers are not self-propelled. They

emit nothing, and they lack engines or any other means of propulsion. They can

move only when pulled by a tractor or another heavy-duty truck.

Nonetheless, EPA’s Final Rule imposes greenhouse gas emissions standards

on trailers on the theory that they are “incomplete vehicles.” Greenhouse Gas

Emissions and Fuel Efficiency Standards for Medium- and Heavy-Duty Engines

and Vehicles -- Phase 2, 81 Fed. Reg. 73,478 (Oct. 25, 2016) (Ex. A). That

rationale reads the definition of “motor vehicle” out of the statute. A “motor

vehicle” that is “incomplete” because it is not “self-propelled” and requires a

tractor to pull it is not a motor vehicle under the plain terms of this definition.

Members of Petitioner Truck Trailer Manufacturers Association (“TTMA”)

manufacture approximately 90% of the heavy-duty trailers operated in the United
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States. TTMA’s members sell these trailers to shippers, trucking fleets, and

independent owner-operators, who together transport and deliver the vast majority

of the nation’s cargo. The new emissions standards will apply to trailers

manufactured by TTMA’s members beginning January 1, 2018. It is now clear

that this Court’s review will not be completed by that deadline. And while EPA

has recently agreed to reconsider the Final Rule—including EPA’s authority to

regulate trailers in the first place—EPA has declined to act on TTMA’s request for

an administrative stay, which has been pending for nearly six months.

This Court should now issue a stay. EPA does not have authority to regulate

trailers. Absent a stay, the greenhouse gas emissions standards will cause TTMA’s

members immediate and irreparable harm. TTMA’s members face a loss of

customers and sales, and will incur substantial and unrecoverable compliance

costs, including reconfiguring assembly lines and constructing multi-million dollar

storage facilities to accommodate the equipment that they will otherwise have to

install on trailers starting January 1, 2018.

BACKGROUND

A. The Final Rule

In October 2016, EPA promulgated a Final Rule establishing “Phase 2”

greenhouse gas emissions standards for a range of on-road medium- and heavy-

duty vehicles and engines, such as tractors, pickup trucks, and vocational vehicles.
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See 81 Fed. Reg. 73,478.1 As relevant here, however, the Final Rule also includes,

for “the first time,” greenhouse gas emissions standards that apply directly to new

trailers that are hauled by heavy-duty tractors. Id. at 73,642. Prior to the Final

Rule, EPA did not regulate the greenhouse gas impacts of trailers in any way. EPA

instead relied on voluntary programs (such as EPA’s SmartWay Program) and

market incentives to encourage trailer manufacturers and customers to adopt

aerodynamic and other technologies where they would be effective in reducing the

emissions impacts of vehicles that pull the trailers. TTMA objected to the Final

Rule on the ground that EPA lacked authority to regulate trailers, 81 Fed. Reg.

73,512, 73,514 (noting TTMA’s objections), but EPA concluded that it had the

power to regulate trailers as “incomplete motor vehicles.” 81 Fed. Reg. 73,514.

The Final Rule’s greenhouse gas provisions impose emissions limits on

certain types of trailers manufactured after January 1, 2018, see 81 Fed. Reg.

74,049, codified at 40 C.F.R. § 1037.5(h)(4), including those manufactured by

TTMA members. Certain smaller manufacturers are exempt through January 1,

2019. 81 Fed. Reg. 74,059, codified at 40 C.F.R. § 1037.150(c). Since trailers do

not actually emit anything, EPA’s so-called “emissions standards” for trailers

1 The Final Rule was promulgated jointly with the National Highway Traffic
Safety Administration, which imposed fuel economy regulations on trailers for the
first time. Although TTMA has petitioned for review of those regulations as well,
the mandatory fuel economy regulations do not take effect until 2021.
Accordingly, TTMA only seeks a stay of EPA’s greenhouse gas regulations.
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impose aerodynamic equipment requirements based on a model of the impact of

trailers on emissions from the tractors that pull them. To do so, EPA adopted a

“compliance equation” that is based on a simulation of emissions from a

theoretical standard tractor pulling a trailer under particular conditions. 81 Fed.

Reg. 74,073, codified at 40 C.F.R. § 1037.515(a)(1); see also 81 Fed. Reg. 73,647.

To ensure that the equation shows compliant “emissions” from the theoretical

tractor, trailer manufacturers must install aerodynamic devices, such as side skirts

and trailer tails, low-rolling resistance tires, and automatic tire inflation systems.

B. TTMA’s Petition for Review of the Final Rule

On December 22, 2016, TTMA petitioned for review of the Final Rule in

this Court. Petition for Review, No. 16-1430 (Dec. 22, 2016). TTMA contends

that (1) EPA lacks statutory authority to regulate greenhouse gas emissions for

trailers, and that (2) the Final Rule, as applied to trailers, is arbitrary and capricious

because, among other reasons, EPA used unrealistic assumptions in its cost/benefit

analysis and failed properly to account for the additional weight and cost of

aerodynamic devices, which increase fuel consumption and displace cargo, thereby

resulting in more trips, more emissions, and more accidents.

C. TTMA’s Petition for Reconsideration and a Stay

On April 3, 2017, TTMA petitioned EPA to reconsider the trailer provisions

of the Final Rule. Ex. B. Pursuant to this Court’s Rule 18(a), TTMA
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simultaneously asked EPA to grant a stay of the Final Rule’s trailer provisions.

TTMA supplemented its petition for reconsideration and a stay on June 26, 2017.

Ex. C. On August 17, 2017, EPA agreed to reconsider the Final Rule’s trailer

provisions, including the question of whether it has authority to regulate trailers in

the first place. Ex. D.

EPA sought repeated abeyances as it considered TTMA’s request for

reconsideration, and this Court has not set a briefing schedule. But EPA has not

acted on TTMA’s request for a stay—now pending for nearly six months—and has

declined to say when and if it plans to do so.

This court should now issue a stay pending judicial review of the Final

Rule’s emissions provisions for trailers, including a stay of 40 C.F.R. § 1037.107

(Emission standards for trailers) and all other provisions in 40 C.F.R. Part 1037

that now apply to trailers or trailer manufacturers. Respondents take no position

on TTMA’s stay motion, pending review of the motion. The various Intervenors

state that they either oppose the stay or are likely to oppose.

STANDARD FOR GRANTING STAY

This Court considers four factors in ruling on a motion for a stay:

(1) likelihood of success on the merits; (2) the prospect of irreparable injury to the

moving party; (3) the possibility of harm to other parties if relief is granted; and

(4) the public interest. Washington Metro. Area Transit Comm'n v. Holiday Tours,
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Inc., 559 F.2d 841, 843 (D.C. Cir. 1977); D.C. Circuit Rule 18(a)(1). The final two

factors “merge when,” as here, “the Government is the opposing party.” Nken v.

Holder, 556 U.S. 418, 435 (2009).

REASONS FOR GRANTING STAY

I. TTMA Is Likely To Prevail on the Merits

The Clean Air Act makes manifestly clear that EPA lacks authority to

impose emissions standards on trailers. Section 202(a)(1) of the Clean Air Act,

upon which the Final Rule’s emissions standards rely, authorizes EPA to prescribe

“standards applicable to the emission of any air pollutant from any class or classes

of new motor vehicles or new motor vehicle engines, which in his judgment cause,

or contribute to, air pollution which may reasonably be anticipated to endanger

public health or welfare.” 42 U.S.C. § 7521(a)(1). The Act defines the term

“motor vehicle” to mean “any self-propelled vehicle designed for transporting

persons or property on a street or highway.” Id. § 7550(2). No one disputes that a

trailer is not self-propelled. That ends the matter. If a trailer is not self-propelled,

it is not a motor vehicle under § 7550(2), and EPA may not regulate it under

Section 202(a)(1).

In the Final Rule, to avoid this simple conclusion, EPA called a trailer an

“incomplete vehicle,” 81 Fed. Reg. 73,514, a term that appears nowhere in the

Clean Air Act. EPA claimed authority to “set standards for all or just a portion of
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the motor vehicle notwithstanding that an incomplete motor vehicle may not yet be

self-propelled.” Id. EPA purported to locate regulatory authority over “incomplete

motor vehicles” in the final sentence of Section 202(a)(1), which is aimed at

ensuring that vehicles and engines comply with emission standards not just when

new but for the vehicle or engine’s full useful life. That sentence states that

emissions standards “shall be applicable to such vehicles and engines for their

useful life …, whether such vehicles and engines are designed as complete systems

or incorporate devices to prevent or control such pollution.” 42 U.S.C.

§ 7521(a)(1); see 81 Fed. Reg. 73,514.

Nothing in that sentence eliminates the requirement that the subject of

EPA’s regulation, if it is not an engine, must be a “motor vehicle,” meaning that it

must be “self-propelled.” 42 U.S.C. § 7550(2). The phrase “such vehicles,” a

reference back to the term “motor vehicle” in the first sentence of Section

202(a)(1), confirms that the subject of regulation must qualify as a motor vehicle.

The reference to vehicles or engines that are “complete systems or incorporate

devices to prevent or control such pollution” simply ensures that EPA can regulate

engines or vehicles that include emissions control systems. A vehicle that

incorporates emissions control systems is nonetheless self-propelled, and it is still a

motor vehicle. The Act’s clarification that motor vehicles or engines, including

emissions control systems, must comply for their full useful life does not somehow
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implicitly signal that EPA also can regulate products that are not motor vehicles.

Indeed, were EPA’s analysis correct, the phrase “motor vehicle engine” in Section

202(a)(1) would be entirely superfluous. After all, under EPA’s theory, an engine

is a motor vehicle component and as much an “incomplete vehicle” as a trailer.

EPA’s theory that Congress silently authorized the regulation of trailers is

also irreconcilable with the language of numerous other federal statutes that define

the term “motor vehicle” to reach trailers expressly. E.g., 40 U.S.C. § 17101(2)

(“‘motor vehicle’ means a vehicle, self-propelled or drawn by mechanical

power…”); 40 U.S.C. § 17501(2) (“‘motor vehicle’ means … a vehicle self-

propelled or drawn by mechanical power”); 18 U.S.C. § 31(a)(6) (“‘motor vehicle’

means every description of carriage or other contrivance propelled or drawn by

mechanical power”); 49 U.S.C. § 30102(a)(7) (“‘motor vehicle’ means a vehicle

driven or drawn by mechanical power …”); 49 U.S.C. 32101(7) (same); 49 U.S.C.

§ 30301(4) (“‘motor vehicle’ means a vehicle, machine, tractor, trailer, or

semitrailer propelled or drawn by mechanical power”). Congress “knew how to

provide” for regulation of trailers when it wished to. Meghrig v. KFC Western,

Inc., 516 U.S. 479, 485 (1996) (declining to read remedy into one environmental

statute because analogous statute expressly included that remedy). Congress

omitted language like “drawn by mechanical power” in the Clean Air Act because

it intended to cabin EPA’s authority to engines and vehicles that generate power
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and emit pollutants, not trailers that are sold completely separately and pulled by

such vehicles and engines.

EPA purports to find support in three other Clean Air Act provisions that it

describes as “incomplete vehicle provisions.” 81 Fed. Reg. 73,514. But those

provisions each expressly require that “motor vehicles” meet specified standards.

None specify any requirements for motor vehicle components, let alone impose

requirements directly on a component sold completely separately and that may

later be attached to a motor vehicle. See 42 U.S.C. § 7521(a)(6) (EPA must require

that “new light-duty vehicles … be equipped with” onboard vapor recovery

systems); § 7521(a)(5)(A) (“fill pipe standards for new motor vehicles”); § 7521(k)

(regulations “applicable to evaporative emissions of hydrocarbons from all

gasoline-fueled motor vehicles”). EPA’s statement that these provisions concern

“incomplete vehicles” is puzzling at best. Of course regulating a “motor vehicle”

may impact components of that vehicle, or even necessitate adding new ones. But

no normal speaker of English would conclude, for example, that a provision

requiring a vehicle to contain an onboard vapor recovery system constitutes

regulation of an “incomplete vehicle.” In any event, even if these more specific

provisions targeted specific types of equipment that are not “motor vehicles” but

rather “incomplete vehicles,” that would not suggest that the general grant of
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authority in Section 202(a)(1) extends to anything the EPA might term an

“incomplete vehicle.”

And even if EPA could regulate an “incomplete vehicle” under the

convoluted theory that Section 202(a)(1) refers to “systems” that are not

“complete,” a trailer would not qualify. A trailer may sometimes be attached to a

tractor, but that no more makes it an “incomplete vehicle” than a wagon is an

“incomplete horse.” Trailers are manufactured and sold separately to different

ultimate purchasers from tractors, and the same trailers are routinely attached to

and hauled by many different tractors over the course of their useful life. Each

tractor likewise hauls many different trailers. Sims Decl. ¶ 3. A particular tractor-

trailer combination is thus in no sense a single motor vehicle.

In fact, EPA itself in previous rulemakings has taken the view that trailers

are not vehicles, incomplete or otherwise; instead, the tractor is the vehicle, and the

trailer is not. E.g., 76 Fed. Reg. 57,106, 57,114 (Sept. 15, 2011) (explaining that

“gross combined weight rating … describes the maximum load that the vehicle can

haul, including the weight of a loaded trailer and the vehicle itself”) (emphasis

added). That definition is repeated in a footnote in the Final Rule, see 81 Fed. Reg.

73,485 n.26, suggesting EPA in moments of candor continues to distinguish

between a trailer and an actual vehicle.
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More broadly, the United States government has repeatedly and successfully

urged that trailers are not vehicles for purposes of the materially identical

definition in the federal criminal laws, precisely because they are not self-

propelled. See 18 U.S.C. § 2311 (defining motor vehicle to be “self-propelled”);

Bernard v. United States, 872 F.2d 376, 377 (11th Cir. 1989). And the United

States has urged courts that this does not change even when the trailer is attached

to the truck. Id. In other words, the United States has in other contexts maintained

that the words “self-propelled” preclude the Final Rule’s “incomplete vehicle”

theory. The United States’ position that a trailer attached to a tractor still is not a

vehicle has enabled the government to charge individuals who steal a combination

tractor-trailer with two crimes—stealing a vehicle (the tractor) and stealing a

“good” (the trailer)—and obtain consecutive sentences. E.g., Bernard, 872 F.2d at

377; United States v. Lofty, 455 F.2d 506, 506 (4th Cir. 1972); United States v.

Kidding, 560 F.2d 1303, 1308 (7th Cir. 1977). As the Seventh Circuit explained,

“[c]learly a trailer, if it stands alone, is not a motor vehicle,” and the combination

of the trailer and tractor does not change that result, because the “trailer was not

indispensable to making the tractor a ‘vehicle.’” 560 F.2d at 1308. The same is

true here.

Finally, the “incomplete vehicle” theory would render EPA’s regulatory

authority essentially limitless. EPA protests that interpreting Section 202(a)(1) to
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cover “incomplete vehicles” “is not to say that the Act authorizes emission

standards for any part of a motor vehicle, however insignificant.” 81 Fed. Reg.

73,514. But under EPA’s interpretation in the Final Rule, the Act does authorize

EPA to set emissions standards for any part of a motor vehicle. Nothing in the Act

provides any basis upon which to distinguish between a trailer and any other

component. The Final Rule announces that a trailer “properly fall[s] on the vehicle

side of the line,” 81 Fed. Reg. 73,515, but this is just ipse dixit. The absence of

any “intelligible principle,” Mistretta v. United States, 488 U.S. 361, 372 (1989),

cabining EPA’s authority to decide what constitutes an “incomplete vehicle” is a

strong indication that the Act does not in fact permit regulation of “incomplete

vehicles.”

Although Chevron deference should not apply here where EPA is

reconsidering its interpretation, see Glob. Tel*Link v. Fed. Commc'ns Comm'n, 866

F.3d 397, 407-08 (D.C. Cir. 2017) (no Chevron deference where agency no longer

seeks it), TTMA is likely to succeed on the merits even if Chevron does apply. As

explained, the Clean Air Act directly addresses EPA’s authority to regulate trailers

and makes clear that EPA lacks such authority, so the Final Rule fails at Chevron

step one. Alternatively, the agency’s interpretation is unreasonable for the reasons

explained, and the Final Rule fails at Chevron step two. See Chevron, U.S.A., Inc.

v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 843-44 (1984).
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II. TTMA’s Members Will Be Irreparably Harmed Absent a Stay

TTMA’s members will suffer irreparable harm absent a stay, including a

substantial loss of business and market share, and significant, unrecoverable

compliance costs.2

First, absent a stay, TTMA’s members will lose sales and customers, and the

problem is happening now. Trailers are highly customized and they are ordered

months in advance because they are built to order, meaning TTMA’s members

must take orders now for January 1, 2018 production and beyond. Maki Decl.

¶¶ 6, 8; Scarcelli Decl. ¶ 3; Carter Decl. ¶ 2; Harney Decl. ¶ 5. Many trailer

customers do not want the equipment that the Final Rule requires manufacturers to

sell, and have informed TTMA’s members that they do not want to purchase

trailers that contain such equipment. Maki Decl. ¶ 9; Carter Decl. ¶ 4; Harney

Decl. ¶¶ 5, 6. That is especially true for motor carrier companies that specialize in

regional or city deliveries, where installing equipment like low-rolling-resistance

tires and side-skirts is not cost effective and provides little or no aerodynamic

benefit in saving fuel (or reducing greenhouse gas emissions). Maki Decl. ¶ 9;

Gauntt Decl. ¶ 5.

As a consequence, some TTMA members currently cannot commit to

completing orders to prospective customers for delivery after January 1, 2018.

2 TTMA has submitted representative declarations from several of its members to
demonstrate the irreparable harm they will suffer absent a stay.
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Maki Decl. ¶ 9. Sales representatives for one of TTMA’s members, for example,

“are now rejecting on a regular basis purchase order requests for trailers not

equipped with [greenhouse gas] equipment.” Carter Decl. ¶ 4. Customers are also

ordering fewer trailers because the equipment EPA has mandated is so expensive.

Gauntt Decl. ¶ 6. Another TTMA member has been informed by a prospective

customer that the customer would like to place an order for 2018 delivery of up to

2,500 trailers, but only if they can be delivered without the equipment the Final

Rule requires. Harney Decl. ¶ 6. EPA has authorized this member to manufacture

the trailers before January 2018 and deliver them after January 2018, but the

member’s additional storage costs will exceed $1 million. Harney Decl. ¶ 6. Such

work-arounds will only be available for the next three months.

Compounding the problem, EPA has been slow in certifying equipment that

is compliant with the new regulations, Scarcelli Decl. ¶ 3, and TTMA’s members

have accordingly been unable to source certified, compliant equipment, Carter

Decl. ¶ 4. One manufacturer’s regular customer, which orders about 200 trailers a

year, has a unique wheel size for which the manufacturer has been unable to source

compliant low-rolling resistance tires. Carter Decl. ¶ 4. That manufacturer has

therefore been unable to commit to selling new trailers to this customer, and it will

likely lose its 2018 sales to this customer absent a stay. Carter Decl. ¶ 4.
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Loss of sales and customers is classic irreparable harm. Preventing

companies from delivering their products to customers “almost inevitably creates

irreparable damage to … good will.” Reuters Ltd. v. UPI, Inc., 903 F.2d 904, 908

(2d Cir. 1990); see also Register.com, Inc. v. Verio, Inc., 356 F.3d 393, 404 (2d

Cir. 2004) (“irreparable harm through loss of reputation, good will, and business

opportunities”); Stuhlbarg Int'l Sales Co., Inc. v. John D. Brush & Co., Inc., 240

F.3d 832, 841 (9th Cir. 2001) (“Evidence of threatened loss of prospective

customers or goodwill certainly supports a finding of the possibility of irreparable

harm.”); Estate of Coll-Monge v. Inner Peace Movement, 524 F.3d 1341, 1350

(D.C. Cir. 2008) (“disruption of corporate business” constitutes irreparable harm).

The harm is especially irreparable because not all trailer manufacturers are

subject to the new regulations. Smaller manufacturers need not install and sell the

aerodynamic equipment until 2019, 81 Fed. Reg. 74,059, which means they are

currently free to accept orders without the unwanted and expensive equipment. In

other words, as a consequence of the new rules, some of TTMA’s members’

customers will only be able to purchase the products they prefer from other exempt

manufacturers. “It is well-established that a movant’s loss of current or future

market share may constitute irreparable harm.” Grand River Enter. Six Nations,

Ltd. v. Pryor, 481 F.3d 60, 67 (2d Cir. 2007). “In a competitive industry where

consumers are brand-loyal, . . . that loss of market share is a ‘potential harm which
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cannot be redressed by a legal or an equitable remedy following a trial.’” Novartis

Consumer Health, Inc. v. Johnson & Johnson-Merck Consumer Pharm. Co., 290

F.3d 578, 596 (3d Cir. 2002) (internal citation omitted).

Beyond the loss of business and market share, TTMA’s members face

irreparable injury in the form of compliance costs. The majority of TTMA’s

members are closely-held, family-run businesses, Sims Decl. ¶ 2, and they have

never before been regulated by EPA. To be in a position to produce compliant

trailers by January 2018, TTMA’s members must make far-reaching and costly

changes to their businesses, beginning now. Sims Decl. ¶ 8. These include

restructuring manufacturing facilities to enable installation of the required

equipment, building new warehouse space, hiring new employees to design various

compliant configurations and install the equipment, and developing data collection

and reporting systems to ensure compliance with the new regulations.

For example, the regulations will require trailer manufacturers to store bulky

equipment, such as trailer side skirts and trailer tails. One manufacturer estimates

that it will need to construct additional storage buildings at four of its factories, for

a total cost of $2,448,000, and that construction will need to commence in the next

two months if the Final Rule is to take effect in January 2018. Maki Decl. ¶ 12.

Another manufacturer estimates a cost of $2 million for construction of these

storage facilities. Carter Decl. ¶ 5. Some manufacturers will also need to modify
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their assembly lines to permit installation of the new equipment, and anticipate

significant delays in production. Maki Decl. ¶ 15. These efforts will be wasted if

EPA withdraws these provisions through its pending reconsideration or if this

Court eventually holds the provisions unlawful.

Many manufacturers will need to hire new employees—in some cases

dozens—to install this equipment, to design new customized trailer packages that

are compliant with the regulations, and to comply with the Final Rule’s extensive

certification, tracking, and reporting requirements, at a cost ranging from hundreds

of thousands to millions of dollars, depending on the manufacturer. Maki Decl.

¶ 13; Scarcelli Decl. ¶ 4; Harney Decl. ¶ 2; Carter Decl. ¶ 2. The hiring process

will need to begin this fall. Maki Decl. ¶ 13. These are substantial and costly

burdens on these closely-held, family-owned companies.

Because TTMA’s members will be unable to recover their costs from the

government if the greenhouse gas regulations are later withdrawn through

reconsideration or held to be unlawful, these costs qualify as irreparable harm.

This Court has recognized as much, staying a portion of an EPA rule because the

“industry should not have to build expensive new containment structures until the

standard is finally determined.” Portland Cement Ass'n v. E.P.A., 665 F.3d 177,

189 (D.C. Cir. 2011) (granting stay while EPA was reconsidering rule). Likewise,

being forced to undertake “difficult, time-consuming, and expensive testing
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regarding the safety … of their products” and to spend “more time and

significantly more money” in development is irreparable harm that “can never be

recouped.” Bracco Diagnostics, Inc. v. Shalala, 963 F. Supp. 20, 28-29 (D.D.C.

1997). Indeed, “complying with a regulation later held invalid almost always

produces the irreparable harm of nonrecoverable compliance costs.” Texas v.

E.P.A., 829 F.3d 405, 433 (5th Cir. 2016) (quoting Thunder Basin Coal Co. v.

Reich, 510 U.S. 200, 220–21 (1994) (Scalia, J., concurring in part and in the

judgment)); accord Am. Trucking Ass’ns, Inc. v. City of Los Angeles, 559 F.3d

1046, 1058 (9th Cir. 2009) (irreparable harm where companies would be forced to

begin complying with a regulation they alleged was preempted).

III. No Parties Will Be Harmed if the Court Grants the Stay, and the Public
Interest Favors a Stay

Neither the public nor any party will be harmed if the Court grants a stay of

the EPA trailer standards, in light of EPA’s ongoing reconsideration and the

questionable emissions benefits of the rule.

Critically, EPA has agreed to reconsider the Final Rule’s trailer provisions,

including in particular the issue of EPA’s authority to regulate trailers. See Ex. D.

There is a serious question as to whether EPA has authority to regulate trailers.

The public interest is not served by forcing trailer manufactures to comply with

burdensome regulatory requirements—for the first time ever—that EPA itself

might withdraw or this Court might find unlawful. Rather, manufacturers should
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be asked to bear the ramp-up costs necessary to comply with a new regulatory

regime only after agency reconsideration and any litigation are complete, to ensure

that those costs are worthwhile for meaningful long-term environmental benefit.

As the Sixth Circuit held in staying an EPA rule defining the jurisdictional

limits of the Clean Water Act, “[a] stay allows for a more deliberate determination

whether this exercise of Executive power, enabled by Congress . . . , is proper

under the dictates of federal law.” In re E.P.A., 803 F.3d 804, 808 (6th Cir. 2015).

A stay also “temporarily silences the whirlwind of confusion that springs from

uncertainty about . . . whether [the Final Rule] will survive legal testing.” Id. In

light of EPA’s decision to reconsider the Final Rule’s trailer provisions, the

uncertainty in this case is significant and warrants a stay.

Moreover, the trailer standards, even if implemented, would have little if any

impact on global climate change. That is because trailer manufacturers already

install and sell the equipment necessary to comply with the Final Rule on many of

their trailers. Sims Decl. ¶¶ 6-7; Maki Decl. ¶¶ 6-7. And they do so where that

equipment is most likely to improve fuel economy and thereby reduce greenhouse

gas emissions. Id.; see also Comments of Utility Trailer Manufacturing Co. (Ex.

L), at 2-3. Thus, the main consequence of the Final Rule is that it will require

manufacturers to install and sell equipment on trailers under circumstances where

one would not expect to see material fuel economy and emissions benefits.
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Market incentives dictate this result. Trailer manufacturers install and sell

the equipment that their motor carrier customers demand. Maki Decl. ¶ 6; Sims

Decl. ¶ 7. Those customers, in turn, have a significant incentive to save fuel costs

where possible, as fuel is generally their most significant cost other than labor.

Sims Decl. ¶ 6. But the aerodynamic equipment required by the Final Rule only

generates significant fuel savings during high speed, long distance driving. See,

e.g., Ex. L at 2-3. As EPA itself acknowledged in the Final Rule, trailers “used in

short-haul operations (e.g., local food service delivery) . . . travel less frequently at

speeds at which aerodynamic technologies can be most beneficial.” 81 Fed. Reg.

73,645.

Because trailers are used in a variety of applications, trailer manufacturers

must customize the trailers they manufacture and sell to meet their customers’

specific needs. Maki Decl. ¶¶ 6, 9; Sims Decl. ¶¶ 5, 7. Motor carrier customers

purchasing trailers for use in long-haul applications—i.e., where the tractor-trailer

combination will travel long distances at high speeds—already pressure their

trailer suppliers to install the equipment mandated by the Final Rule because that

equipment enables them to realize measureable fuel savings. Sims Decl. ¶ 6.

Companies that specialize in regional or city deliveries, on the other hand, do not

want this equipment because it is not cost effective and provides little or no

aerodynamic benefit. Maki Decl. ¶ 9; Sims Decl. ¶ 6; Harney Decl. ¶ 5. But the
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Final Rule will require that nearly all trailers be equipped with these devices, even

those designated for short-haul operations.

Accordingly, while the Final Rule imposes significant compliance costs on

trailer manufacturers, it does not provide corresponding fuel economy benefits to

customers or emission reduction benefits to the environment, especially for the

limited duration of this litigation. A stay is thus in the public interest to prevent

these consequences. See, e.g., Texas v. E.P.A., 829 F.3d at 434-35 (finding that a

stay would not injure the public interest where EPA’s proposed rule would not

materially reduce emissions in the near term).

The trailer standards also pose significant safety concerns. The required

aerodynamic equipment is heavy, adding approximately 250 to 350 pounds per

trailer. See Comments of TTMA (Ex. K), at 7-8; Ex. L at 14. This added weight

will increase emissions outside of high-speed, long-haul driving, because a tractor

must consume more fuel to pull a heavier object. Ex. L at 14. This added weight

also will cause some trucks to exceed the trailer weight limit of 80,000 pounds,

thereby displacing cargo and resulting in more trips to deliver the same amount of

cargo. Id.; Sims Decl. ¶ 5. TTMA estimates that these additional trips will cause

an additional 184 million truck miles per year, resulting in increased fuel

consumption as well as 246 additional car crashes and 7 additional fatal car crashes
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per year. Ex. K at 8. Even the government agrees that the additional trips could

result in an increase of about three fatalities per year. 81 Fed. Reg. 73,642.

In short, if the trailer standards remain in effect during the pendency of

judicial review, they will impose substantial compliance costs on regulated entities

that cannot be recouped, without providing any material benefit to the general

public or the environment. Indeed, as described above, the trailer standards will

have the opposite effect and will result in little if any emissions benefits while

increasing accidents and fatalities.

CONCLUSION

The Court should stay the Final Rule’s greenhouse gas emissions standards

as applied to trailers for the pendency of this litigation.
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