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INTRODUCTION 

In the present case, the Federal Respondents are attempting to redo and reverse a 2008 

Endangered Species Act (ESA) listing decision concerning the Preble‟s Meadow Jumping 

Mouse (Prebles), but have not provided a good or compelling reason for abandoning this 

decision.  In 2008, the Service decided that Prebles located in Colorado would remain listed as 

“threatened” under the ESA, but the Service delisted Prebles in Wyoming.   The Service based 

this decision on the best available science which not only showed that Prebles populations in 

Wyoming were more widespread and abundant than had been previously known, but that Prebles 

faced greater threats in Colorado than in Wyoming. The Service also relied on a 2007 

Memorandum written by David Bernhardt, Solicitor of the U.S. Department of the Interior 

(Solicitor), during the Bush Administration.  The Solicitor explained that Congress adopted the 

“significant portion of its range” (SPR) phrase in the 1973 ESA to allow the Service to list a 

species or subspecies in only that part of its range where it is endangered or threatened.   

Petitioners, by contrast, brought this case in 2009 in order to challenge the Solicitor‟s 

interpretation of the SPR phrase.  Petitioners believe that the SPR phrase requires the Service to 

list a species throughout its range, even if it is threatened or endangered in only a significant 

portion of its range.  Thus, Petitioners contend that if Prebles populations in Colorado face 

threats, the SPR phrase requires the Service to list Prebles in both Colorado and Wyoming.   

Since Petitioners filed their suit challenging the 2008 Prebles Final Rule, two United 

States District Courts, one in Montana and one in Arizona, have rejected the Solicitor‟s 

interpretation of the SPR phrase in listing decisions concerning the Rocky Mountain Gray Wolf 

distinct population segment and the Gunnison prairie dog, respectively.  Consequently, Hillary 

Tomkins, the Solicitor appointed under the Obama Administration, recently withdrew the 2007 

Memorandum, but has not offered an alternative interpretation of the SPR phrase. 
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In light of these court rulings and Solicitor Tompkins‟ withdrawal of the 2007 

Memorandum, the Federal Respondents no longer wish to defend the 2008 Prebles Listing Rule 

and have moved to remand this case and vacate the Rule.  The Federal Respondents have 

pledged to develop an official policy to define and discuss implementation of the SPR phrase.  

The Federal Respondents believe that the 2008 Prebles Listing Rule should be revisited while the 

Service develops this policy.  Federal Respondents have not only asked this Court to remand the 

2008 Final Rule, but also seek vacatur, which would result in reinstatement of a prior 1998 

Listing Rule, and Prebles would be immediately relisted as “threatened” in Wyoming.   

Wyoming opposes the Motion for Voluntary Remand because the request is premature. 

The Service has not completed its new SPR Policy and without knowing what this policy says, 

the Service cannot evaluate whether the 2008 Final Rule on Prebles is consistent with that 

Policy.  The Motion for Voluntary Remand should be stayed until the Service completes its new 

SPR Policy, and explains why the 2008 Final Rule should be revisited based on the content of 

that Policy. 

Wyoming opposes the Motion for Vacatur because vacating the 2008 Listing Rule would 

result in Prebles being immediately listed as “threatened” in Wyoming, which is contrary to the 

Service‟s own best available science.  This science demonstrated that Prebles are more 

widespread and abundant in Wyoming than had been previously known and Prebles simply do 

not face threats which would warrant listing in the Wyoming portion of its range.  Vacatur of the 

2008 Final Rule would also impermissibly allow the Service to circumvent the public notice-

and-comment process required by the Administrative Procedures Act (APA) to repeal a rule.  

Furthermore, immediate listing would inflict harm on Wyoming and its citizens.  In short, the 

Federal Respondents have not provided a compelling reason to vacate the 2008 Final Rule on 

Prebles. 
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STATEMENT OF FACTS 

In August 1994, the Service received a petition to list Prebles as “threatened” or 

“endangered” under the ESA throughout its entire range. 60 Fed. Reg. 13950 (March 15, 1995). 

The petition claimed that Prebles was imperiled by “ongoing and increasing urban, industrial, 

agricultural, ranching, and recreational development; wetland and riparian habitat destruction 

and/or conversion; and inadequacy or lack of governmental protection for the subspecies and its 

habitats.” Id. at 13951.  At the time, little was known about population distribution of Prebles. 

(AR A1-2 at 156).  For example, the Service noted that “[c]urrent information indicates that 

[Prebles] is restricted to only two known populations in Colorado and apparently none in 

Wyoming.” 60 Fed. Reg. at 13951. 

The Service briefly analyzed the five listing criteria set forth in the ESA, 16 U.S.C. § 

1533(a)(1) (also referred to as “Section 4”), and implementing regulations, 50 C.F.R. Part 424. 

60 Fed. Reg. at 13951.  The first listing criterion requires the Service to assess “the present or 

threatened destruction, modification, or curtailment of its habitat or range[.]” 16 U.S.C. § 

1533(a)(1)(A).  On this point, the Service found that the main cause for Prebles‟ decline was 

directly and indirectly linked to habitat alteration resulting from urbanization, particularly in the 

Front Range Region of Colorado.  60 Fed. Reg. 13951.   

On March 25, 1997, the Service announced its 12-month finding and proposed listing 

Prebles as “endangered.” 62 Fed. Reg. 14093 (Mar. 25, 1997).  At the time of the proposed 

listing, the species was only known to occur at 18 locations at 15 sites in four counties in 

Colorado and at three sites in two counties in Wyoming. (AR A1-2 at 160).  The Service claimed 

that it was absent from five historically occupied counties in Colorado and three in Wyoming. 62 

Fed. Reg. at 14093. 
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Although the Service initially proposed to list Prebles as “endangered,” the Service 

ultimately listed the species as “threatened” in the final rule, announced in May 1998 (1998 

Listing Rule). 63 Fed. Reg. 26517 (May 13, 1998).  Only one field season occurred between the 

proposed listing announced in 1997 and the final rule announced in 1998. (AR A1-2 at 164).    

During that one season, however, field investigators discovered a significant number  of  

additional occupied sites. Id.  At the time of the final listing rule, the Service believed the species 

occurred in seven Colorado counties and two Wyoming counties.  63 Fed Reg. 26517.  The 

Service published its final rule in 1998, and designated critical habitat in 2003 as required by 16 

U.S.C. § 1533(b)(2). 68 Fed. Reg. 37276 (June 23, 2003).  

Between 1997 and 2003, six trapping seasons passed and field investigators in Wyoming 

and Colorado conducted additional surveys of the species. (AR A1-2 at 169).  The surveyors 

found that Prebles was much more widespread and ubiquitous than the Service had previously 

known. Id.  They found that Prebles occupied two additional counties in Wyoming and a total of 

126 sites in Colorado and Wyoming. Id. at 169-91. Moreover, they concluded that Prebles 

occurred in all historically occupied hydrologic units and three additional units where the 

Service had not known that it previously existed. Id.  

Based on these additional surveys and on other information concerning the 

deoxyribonucleic acid (DNA) of Prebles, the State of Wyoming filed a petition to delist Prebles 

in December 2003.  (AR A1-2).  This 2003 delisting petition provided information indicating 

that the data underlying the 1998 decision to list the species was in error. Id. at 119.  First, the 

petition provided DNA results from a study that revealed that Prebles and the Bear Lodge 

meadow jumping mouse, Z. h. campestris, were genetically inseparable. Id. at 119, 122.  Second, 

the petition included studies demonstrating that Prebles was not as geographically isolated as the 

Service had previously asserted. Id. at 119.  Wyoming provided data that post-listing surveys 
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demonstrated that Prebles populations were “widespread and ubiquitous and occurring in many 

areas well beyond the range described by the Service in the [1998] final listing rule and 

documented by earlier researchers[.]” (AR A1-2 at 148).  Third, Wyoming demonstrated that an 

analysis of post-listing distribution, abundance and trends failed to demonstrate a significant 

range-wide population decline sufficient to justify listing the species as “threatened.” (AR A1-2 

at 199).  Fourth, the petition refuted the assumed threats to Prebles with a thorough summary of 

current distribution and abundance data. Id. at 119.  Finally, Wyoming refuted the Service‟s 

belief that widespread habitat alteration was responsible for the perceived decline in Prebles. 

(AR A1-2 at 204).   

In March 2004, the Service found that Wyoming‟s delisting petition contained substantial 

information and issued a positive 90-day finding. 69 Fed. Reg. 16944 (Mar. 31, 2004).  On 

February 2, 2005, the Service issued a 12-month finding and proposed a rule to delist Prebles. 70 

Fed. Reg. 5404 (Feb. 2, 2005).  On July 10, 2008, the Service issued a final rule in which it 

removed Prebles from the list of threatened and endangered species in Wyoming and listed 

Prebles as threatened in Colorado (2008 Final Rule). 73 Fed. Reg. 39790 (July 10, 2008).   

In the 2008 Final Rule, the Service disagreed with the DNA studies produced by 

Wyoming in its delisting petition challenging the taxonomic status of Prebles, finding that 

Prebles “is a valid subspecies and should not be delisted based upon taxonomic revision[.]” 73 

Fed. Reg. at 39790.  The Service, however, accepted Wyoming‟s argument and supporting data 

that the Prebles population in Wyoming was more widespread than the Service had originally 

believed and that the threats to Prebles in Wyoming were less severe than those in Colorado, thus 

warranting listing of Prebles only in the Colorado portion of the subspecies‟ range. Id.   

The Service also relied on the Solicitor‟s interpretation of the SPR phrase as set forth in 

the 2007 SPR Memorandum to conclude that the Service could list Prebles in Colorado, but not 
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Wyoming.  73 Fed. Reg. at 39801-05.  To develop the 2007 SPR Memorandum, the Solicitor 

sought to harmonize all the provisions of the ESA. (AR 4-87 at 6580 - 6615). In particular, the 

Solicitor examined section 4(c) which requires the Secretary to publish a list of all species 

determined to be endangered species, referring to the species by name, specifying over what 

portion of its range it is endangered, and specifying any critical habitat within such range. Id. 

(citing 16 U.S.C. § 1533(c)) (emphasis added).  The Solicitor explained that these provisions 

allowed the Service to list a species in only that portion of its range where it was “endangered” 

or “threatened.” (AR 4-87 at 6592-95).   

The Service received comments about the application of the 2007 SPR Memorandum to 

the Prebles Listing Decision. 73 Fed. Reg. at 39801-05.  Some commenters provided an 

alternative interpretation of the SPR phrase, arguing that if the Service finds a species to be in 

danger of extinction in only a significant portion of its range, the Service must list it and apply 

all of the ESA‟s protection to the entire range, even to portions of the range that are not at risk.  

Id. at 39801.  The Service disagreed, explaining this interpretation was inconsistent with the 

legislative history of the ESA and section 4(c). Id.   

The Service also responded to comments it received about the impact of increased human 

population and development on Prebles, explaining: 

While some development will undoubtedly occur, we do not have data to indicate 

meaningful impacts are likely anywhere in the Wyoming portion of the 

subspecies‟ range, except around Cheyenne where the subspecies has not been 

recently documented to occur. 

 

73 Fed. Reg. at 39798.   

The Service also found that energy development in Wyoming posed little threat to 

Prebles because coalfields had “little overlap” with Prebles range and “only a small portion of 

the Wyoming range of the Prebles may overlap with oil and gas producing formations[.]” 73 

Fed. Reg. at 39799.  The Service also added that non-development factors, such as invasive 
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weeds, hydrologic changes brought on by climate change, and catastrophic fire, were “not 

substantial factors driving the subspecies‟ conservation status.” Id. Finally, the Service found 

that the Wyoming population of Preble‟s was not dependent upon regulatory mechanisms to 

maintain their conservation status.  Id. at 39800. 

Almost one year after the Service announced its 2008 Final Rule, Petitioners filed their 

Petition for Review of Agency Action on June 23, 2009, requesting that this Court set aside the 

2008 Final Rule and reinstate the 1998 Final Rule listing Prebles as “threatened” in both 

Wyoming and Colorado. (Compl. at Prayer for Relief ¶¶ 2-3).  Wyoming intervened in this case 

to support the Federal Respondents‟ decision not to list Prebles in Wyoming. (Dkt. No. 16).  

Wyoming supported the Service‟s decision to delist Prebles in Wyoming because the species is 

not threatened or endangered in the Wyoming portion of Prebles‟ range, and the Service relied 

on the best available science in making this determination.   

Since this case has been filed, the Federal Respondents, under a new Administration, 

have decided to retreat from the legal interpretation of the SPR phrase as set forth in the 2007 

Memorandum and now seek voluntary remand and vacatur of the 2008 Final Rule.  Two United 

States District Court cases involving the 2007 SPR Memorandum prompted the Federal 

Respondents in this litigation to seek numerous stays, delaying this Court‟s review of the 2007 

SPR phrase as applied to the 2008 Final Rule on Prebles. (Dkt. Nos. 48, 52, 55, 61) (citing 

Defenders of Wildlife v. Salazar, 729 F. Supp. 2d 1207, 1210-11 (D. Mont. 2010); WildEarth 

Guardians v. Salazar, CV-09-00574-PHX-FJM, 2010 WL 3895682, *2 (D. Ariz. Sept. 30, 2010) 

(slip copy)).   

The Federal Respondents have also notified this Court that the current Solicitor has 

withdrawn the 2007 Memorandum, but they have not offered an alternative interpretation of the 

SPR phrase. (Dkt. No. 68).  Rather, the Federal Respondents have stated that the Service intends 
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to develop a policy regarding the interpretation and implementation of the SPR phrase. (Dkt. No. 

69-2 at ¶ 9).  The Service has also stated that it will need at least two years to develop a new 

listing rule for Prebles, and has proposed submitting a new 12-month finding on the 2003 

delisting petition by June 1, 2013. Id. at ¶ 13.  Accordingly, the Federal Respondents now seek a 

voluntary remand and vacatur in the present case.  

ARGUMENT 

I. This Court should stay the Federal Respondents’ Motion for Voluntary Remand. 

 This Court should stay the Federal Respondents‟ request for a voluntary remand and the 

merits briefing until the Service has completed the public notice-and-comment process to 

develop a policy interpreting the SPR phrase.   Voluntary remand is generally appropriate if two 

conditions have been met: 

(i) when new evidence becomes available after an agency‟s original decision was 

rendered, see, e.g., Ethyl Corp. v. Browner, 989 F.2d 522, 523 (D.C. Cir. 1993) . . 

. or (ii) where “intervening events outside of the agency‟s control” may affect the 

validity of an agency‟s actions. 

 

Sierra Club v. Van Antwerp, 560 F. Supp. 2d 21, 23 (D. D.C. 2008) (quoting SKF USA Inc. v. 

United States, 254 F.3d 1022, 1028 (Fed. Cir. 2001)).  In the absence of an intervening event, a 

reviewing court has discretion over whether to remand.   Sierra Club, 560 F. Supp. 2d at 23 (D. 

D.C. 2008).  A remand is appropriate only if the agency‟s concern is substantial and legitimate. 

Id.  If a request for a remand is frivolous or in bad faith, a request for a remand may be refused. 

Lutheran Church-Mo. Synod v. FCC, 141 F.3d 344, 349 (D.C. Cir. 1998). 

In the present case, there is no new evidence or intervening events to support the request 

for a voluntary remand.  The Federal Respondents reliance on the Defenders of Wildlife and 

WildEarth Guardians decisions is misplaced because these cases are not binding precedent 

before this Court. Hart v. Massanari, 266 F.3d 1155, 1172-73 (9th Cir. 2001). Solicitor 
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Tompkins‟ subsequent withdrawal of the 2007 SPR Memorandum is also not a sufficient 

intervening event because the Service directed Solicitor Tompkins to withdraw the 

Memorandum.  (Dkt. No. 68).  Thus, the Federal Respondents have not yet provided the requisite 

conditions to support a voluntary remand. 

 More importantly, even if remanding the 2008 Final Listing Rule is proper, the Federal 

Respondents‟ request is premature.  This Court should stay the Federal Respondents‟ request for 

a remand until they have completed their policy defining the SPR phrase.  The “power to stay 

proceedings is incidental to the power inherent in every court to control the disposition of the 

causes on its docket with economy of time and effort for itself, for counsel, and for litigants.” 

Landis v. N. Am. Co., 299 U.S. 248, 254-55 (1936).  A court, in exercise of its judgment to grant 

a stay, “must weigh competing interests and maintain an even balance.” Id.   

The Federal Respondents have merely promised to develop a policy regarding the 

interpretation of the SPR phrase, but it is unclear how development of this policy will coincide 

with their desire to simultaneously develop a new Prebles listing rule. (Dkt. No. 69-2 at ¶ 9).  In 

good faith, the Service should complete its process to develop a policy regarding the 

interpretation of the SPR phrase, and depending on the outcome of that process, reevaluate and 

determine whether revision of the 2008 Final Listing Rule is necessary or appropriate for 

Prebles.  This Court would also benefit by reviewing the Service‟s final SPR Policy to determine 

whether a voluntary remand of the 2008 Final Rule is appropriate based on that policy.  

Therefore, this Court should stay the motion for a voluntary remand and the merits briefing until 

the Service produces its new SPR policy.  

II.  Even if this Court grants the Motion for Voluntary Remand, this Court may not 

vacate the 2008 Final Rule without a determination on the merits of the rule. 

 Even if this Court decides to grant the Federal Respondents‟ request for a voluntary 

remand, this Court may not vacate the 2008 Final Rule without a judicial determination on the 
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merits of that rule. Carpenters Indus. Council, 734 F. Supp. 2d at 135-36.  “To summarily grant 

[a] request for vacatur „would allow the Federal defendants to do what they cannot do under the 

APA, repeal a rule without public notice and comment, without judicial consideration of the 

merits.‟ ” Id. (quoting Nat’l Parks Conservation Ass’n v. Salazar, 660 F. Supp. 2d 3, 5 (D.D.C. 

2009)).  In the present case, if this Court were to grant the Motion for Vacatur, the Federal 

Respondents would be essentially repealing the 2008 Listing Rule without the public notice-and-

comment required by the APA, and on the basis of a dispute concerning a legal interpretation 

which has nothing to do with the best scientific data available which shows that Prebles are not 

threatened in Wyoming.   

 Nonetheless, Federal Respondents argue that an equitable analysis applies to determine if 

vacatur is appropriate, regardless of whether or not the Court reaches the merits of the underlying 

rule prior to remand. (Dkt. No. 70 at 12) (citing Natural Res. Def. Council v. U.S. Dep’t of the 

Interior, 275 F. Supp. 2d 1136, 1143-45 (C.D. Cal. 2002); Coal. of Ariz./N.M. Cntys. for Stable 

Econ. Growth v. Salazar, No. 07-cv-00876 (D.N.M. May 4, 2009) (Dkt. No. 51 at 5-6)).  These 

cases, however, do not support the Federal Respondents‟ argument because in each case, the 

court denied the respective motion for vacatur, and kept the existing rule in place while the 

federal agency produced a new rule. Natural Res. Def. Council, 275 F. Supp. 2d at 1143-45; 

Coal. of Ariz./N.M. Cntys., No. 07-cv-00876 (Dkt. No. 51 at 5-6).   

 Moreover, the approach adopted in these cases is inconsistent with the APA and the ESA 

because it allows federal defendants to evade their statutory obligations to provide the public 

with an opportunity to comment on repealing a rule and to provide a reasoned analysis 

explaining why repealing a rule is necessary under the ESA‟s Section 4 criteria. 5 U.S.C. §§ 

553(b), (c), 551(5).  The APA requires government agencies to provide for public notice and 

comment before enacting or amending a rule. 5 U.S.C. § 553(b), (c).  An agency must follow the 
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same procedure in order to repeal a rule. 5. U.S.C. § 551(5).  “An agency changing its course by 

rescinding a rule is obligated to supply a reasoned analysis for the change.” Motor Vehicle Mfs. 

Ass’n of U.S. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 24, 42 (1983). The APA, therefore, 

“expressly contemplates that notice and an opportunity to comment will be provided prior to 

agency decisions to repeal a rule.”  Consumer Energy Council of Am. v. FERC, 673 F.2d 425, 

446 (D.C. Cir. 1982), aff’d, 463 U.S. 1216 (1983).    Similarly, section 4 of the ESA sets forth 

specific criteria that the Service must consider when making listing and delisting decisions, and 

the basis of these determinations are to be made “solely on the basis of the best scientific and 

commercial data available[.]” 16 U.S.C. § 1533(a)(1), (b)(1)(A).   

 This Court should reject Federal Respondents‟ argument that a judicial determination on 

the merits of the 2008 Listing Rule is of no consequence to this Court in considering their motion 

for vacatur.  If the Federal Respondents wish to repeal the 2008 Final Rule, Federal Respondents 

should be required to follow notice-and-comment procedures set forth in the APA.  Furthermore, 

the Federal Respondents should be required to provide a reasoned analysis for any change to the 

2008 Final Rule that applies the section 4 criteria required by the ESA.  The Federal 

Respondents have not explained how they will interpret or apply the SPR phrase and have not 

argued that immediate listing of Prebles is warranted based on biological facts. Even if 

conditions subsequently changed and immediate listing became necessary, the ESA contains 

provisions to list species emergently.  16 U.S.C. § 1533(b)(7); 50 C.F.R. § 424.20.  This Court 

should deny the Federal Respondents‟ request for vacatur because this Court has not made a 

judicial determination on the merits of the 2008 Final Rule. 
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III. Even if this Court grants the Motion for Voluntary Remand, equity supports the 

denial of the Motion for Vacatur because any deficiencies in the legal interpretation 

of the SPR phrase have no bearing on the best scientific data available which show 

that listing of Prebles in Wyoming is not warranted. 

 In the present case, even if this Court grants the request for a voluntary remand, equity 

supports denial of the motion for vacatur because the best available science shows that listing of 

Prebles is not warranted, and thus, reversion to the scientifically outdated 1998 Listing Rule is 

unreasonable.  Any deficiencies in the 2008 Final Rule involve different legal interpretations of 

the ESA, but have no bearing on the best scientific data available which shows that Prebles 

populations are abundant and widespread in Wyoming.   

Even “[a]n inadequately supported rule . . . need not necessarily be vacated.” Allied-

Signal, Inc. v. U.S. Nuclear Regulatory Comm’n, 988 F.2d 146, 150 (D.C. Cir. 1993) (citations 

omitted).  Judicial decisions to vacate a rule also depend on “ „the seriousness of the order‟s 

deficiencies (and thus the extent of doubt whether the agency chose correctly)[.]‟ ” Id. at 150. 

(quoting Int’l Union, UMW v. FMSHA, 920 F.2d 960, 967 (D.C. Cir. 1990).  In considering 

deficiencies of an existing rule, a court may consider the decisions of other courts, but such 

decisions are not necessarily binding. Bldg. Indus. Legal Def. Found. v. Norton, 231 F. Supp. 2d 

100, 105 (D.D.C. 2002) (The U.S. District Court, District of Columbia considered a critical 

habitat designation in light of a ruling made in the Tenth Circuit, but declined to adopt the Tenth 

Circuit‟s specific approach in analyzing critical habitat designations.) 

The dispute in the present case has focused almost exclusively on different legal 

interpretations of the SPR phrase.  These differences have no bearing on the best available 

science which shows that Prebles are widespread and abundant in Wyoming, and that Prebles 

face significantly less threats in Wyoming than in Colorado.  For example, in 2008, the Service 

unequivocally explained that there was no data to show meaningful impacts anywhere in the 
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Wyoming portion of Prebles‟ range, except in an area where Prebles has not recently been 

documented to occur. 73 Fed. Reg. at 39798.  The Service also found that energy development in 

Wyoming posed little threat to Prebles. Id. at 39799.  The Service found that non-development 

factors, such as invasive weeds, hydrologic changes brought on by climate change, and 

catastrophic fire, were “not substantial factors” affecting the conservation of Prebles. Id.  Finally, 

the Service found that Prebles populations were so secure that they were not dependent on 

regulatory mechanisms to maintain their conservation status.  Id. at 39800.  The Petitioners and 

the Federal Respondents have provided no evidence refuting this science.  Rather, the 2008 Final 

Rule on Prebles has been consumed by a national and political debate over competing legal 

interpretations of the SPR phrase.   

The Federal Respondents have not produced data suggesting that Prebles are threatened 

or endangered, despite their allegations that vacatur is necessary to “focus on the potential harm” 

to Prebles. (Dkt. No. 70).  The Federal Respondents only allude to Biological Opinions examined 

by this Court purportedly suggesting that Prebles populations “in Colorado and Wyoming” 

continue to face threats by ongoing habitat destruction and modification. (Dkt. No. 70 at 14) 

(citing Dkt. No. 32 at 21) (emphasis in original).  However, the Service based this statement in 

the Biological Opinion on outdated information contained in the 1998 Rule. (WY Data AR 1-48 

at 00357). Following this excerpt, the Biological Opinion cited to other outdated data from 

research completed in 1993, 1996 and 1998. Id.  

Similarly, the Federal Respondents have not supported their claim with actions.  For 

example, the ESA contains provisions allowing the Service to list a species that may be in 

emergent peril and which require the Service to provide “detailed reasons” and “substantial 

evidence” to support its decision.  16 U.S.C. § 1533(b)(7); 50 C.F.R. § 424.20.  In the present 

case, the Federal Respondents have not invoked the emergency listing procedures and have not 
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produced detailed reasons or substantial evidence explaining why immediate listing of Prebles is 

necessary.  Federal Respondents also do not refute the Service‟s conclusions in the 2008 Listing 

Rule, where it found that the Prebles populations in Wyoming were more abundant and 

widespread than the Service had previously known and that the threats to Prebles in Wyoming 

were less severe than those in Colorado. 73 Fed. Reg. at 39790.  Rather, Federal Respondents 

seek vacatur of the 2008 Listing Rule primarily because it relied on the 2007 Solicitor‟s Opinion. 

(Dkt. No. 70 at 13-14).  

Like the Federal Respondents, Petitioners have not supported their claim with actions. 

For example, although the Service issued the 2008 Final Rule on July 10, 2008, Petitioners 

waited nearly a year before filing their Complaint on June 23, 2009.  If Prebles were in such 

peril, Petitioners would have filed their Complaint immediately after the Service published the 

2008 Final Rule.  Furthermore, Petitioners did not move to stay implementation of the 2008 

Final Rule, indicating again that Petitioners did not view the threats to Prebles to be immediate 

or imminent.   

Even if the 2007 Solicitor‟s interpretation of the SPR phrase was deficient, vacatur is not 

necessary to cure any defects in a revised listing rule for Prebles.  If this Court were to grant the 

Motion for Voluntary Remand, but deny its Motion for Vacatur, Wyoming would likely provide 

the Service with information which would support establishing a Colorado Prebles distinct 

population segment eligible for listing based on hydrologic unit boundaries, as opposed to the 

current state-line boundary. (AR G-2 2 at 10513).  This alternative could result in some portions 

of Wyoming being listed based on hydrological units, but the majority of the populations of 

Prebles located within Wyoming would remain unlisted.  Utilizing the distinct population 

segment provisions of the ESA would achieve essentially the same result as the 2008 Final Rule, 

albeit based on different legal theories and provisions contained within the ESA.  Listing Prebles 
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in Colorado as a distinct population segment would be consistent with the Petitioners‟ views 

because Petitioners believe that the only way a subspecies may be listed in a portion of its range 

is through the designation of a DPS. (Dkt. No. 54 at 28).  Thus, any deficiency in the 2008 Final 

Listing Rule can be remedied by applying a different portion of the ESA without reverting to the 

scientifically outdated 1998 Listing Rule. 

IV.   Even if this Court grants the Motion for Voluntary Remand, equity supports the 

denial of the Motion for Vacatur because immediate reinstatement of the 1998 

Listing Rule would disrupt important activities in Wyoming. 

Immediate reinstatement of the 1998 Listing Rule would have disruptive consequences in 

Wyoming.  When reviewing motions for vacatur, courts consider “ „the disruptive consequences 

of an interim change[.]‟ ” Allied-Signal, 988 F.2d at 150-51 (quoting Int’l Union, UMW, 920 

F.2d at 967).  In assessing the disruptive consequences, “the Court cannot rely upon . . . abstract 

policy arguments; rather there must be some factual basis for determining what the disruptive 

consequences might be.” Bldg. Indus. Legal Def. Found., 231 F. Supp. 2d at 106. 

The ESA prohibits “take” of a listed species. 16 U.S.C. § 1538 (also known as “Section 

9”).  The term “take” includes “significant habitat modification[.]” 16 U.S.C. § 1532(19); 50 

C.F.R. § 17.3.  In the present case, vacatur of the 2008 Listing Rule would disrupt several 

important activities in Wyoming because vacatur would result in immediate reinstatement of the 

1998 Listing Rule.  If Prebles were relisted, any activity that may significantly modify Prebles‟ 

habitat would need to be reevaluated, may be delayed pending reevaluation, or may be postponed 

indefinitely.   

First, immediate reinstatement of the 1998 Listing Rule would disrupt several scheduled 

transportation projects in Wyoming.  The Wyoming Department of Transportation (WYDOT) 

develops a transportation plan, which sets a schedule for construction and maintenance of public 

highways in Wyoming. (Aff. of Timothy Stark at ¶ 6).  Immediately reinstating the 1998 Listing 
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Rule would disrupt the transportation plan. Id. at ¶ 7.  Since 1998, the range of the mouse has 

expanded. Id.  As of 1998, the range of Prebles included the counties of Laramie, Platte and 

Goshen, which covers half of WYDOT‟s District 1. Id. Prebles is now known to occur in most of 

District 1 covering all of Albany County and a part of Carbon County, and north into the 

Glenrock and Casper areas, both of which are part of WYDOT‟s District 2. Id.  Accordingly, 

several projects scheduled to begin in Fiscal Year (FY) 2011 would need to be put on hold until 

Section 7 consultation, required under 16 U.S.C. § 1536, could be completed. Id. at ¶ 8.  The 

time taken to conduct section 7 consultations on smaller transportation projects can exceed the 

actual design time for a project. Id.   

If Prebles were immediately relisted under the 1998 Listing Rule, WYDOT would delay 

several maintenance projects on existing infrastructure to ensure compliance with the ESA.  (Aff. 

of Timothy Stark at ¶ 10).  In FY 2011, it is unclear how WYDOT could halt work in District 1, 

which has already begun, to remove a railroad bridge, conduct a road reconstruction project, and 

improve passing lanes located in Goshen and Laramie Counties. Id. at ¶ 10(a).  In District 2 for 

FY 2011, it is also unclear how WYDOT could halt its work, which has already begun, to widen 

and reconstruct highways, work on passing lanes, widen, level and overlay other highways and 

work on a bridge replacement. Id. at ¶ 10(b).  For FY 2012, WYDOT would be strained to 

complete its Section 7 consultation, which generally takes two years to complete.  Id. at ¶ 8. 

Aside from the short term confusion of addressing transportation projects already occurring, 

more than 50 WYDOT projects to improve existing roads would need to be reevaluated to 

comply with Section 7 consultation requirements for the next 10 fiscal years if the 1998 Listing 

Rule were returned to service. Id. at ¶ 10.   

Additionally, immediate relisting of Prebles would disrupt a programmatic biological 

opinion developed by the Service to expedite and streamline the Section 7 consultation process 
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for certain transportation projects. (Aff. of Timothy Stark at ¶ 9).  The opinion was recently 

renewed on July 30, 2010. Id.  It describes the general highway project types, the typical impacts 

associated with the project types, and the listed species in Wyoming, and concludes with 

determinations for potential effects to listed species. Id.  However, because Prebles is not 

addressed in the opinion, WYDOT would need to work with the Service to revise the opinion to 

include Prebles, a process which could take several months to complete.  Id.   

Second, immediate reinstatement of the 1998 Listing Rule would disrupt activities 

authorized and permitted by the Wyoming Office of State Lands and Investments. (Aff. of Ryan 

Lance at ¶ 7).  The office director administers and manages approximately 3.5 million surface 

acres and 3.9 million mineral acres of state trust land for the exclusive benefit of the public 

schools and various state institutions. Id. at 2.  Approximately 86 percent of these lands are 

managed for the benefit and support of the public schools. Id.  This management includes the 

leasing and development of oil, gas, coal, uranium, sand and gravel, and all other minerals on 

state trust land. Id.  It also includes leasing for grazing, crop lands and wind development and the 

permitting of other surface uses including easements and special use leasing. Id.  The office 

director also serves on the Wyoming Oil and Gas Conservation Commission, which is primarily 

responsible for protecting correlative rights and ensuring proper drainage in the context of oil 

and gas development. Id. 

Any action that would result in immediately reinstating the 1998 Listing Rule would 

disrupt activities conducted pursuant to the office‟s authority. (Aff. of Ryan Lance at ¶ 7).  

Because the activities that are currently being permitted on state trust lands in Prebles‟ habitat 

are different from the activities that were being allowed to proceed between 1998 and 2008, the 

office is concerned that its regulatory framework is not properly informed or equipped to 

preclude species “take” as required under the ESA, at least in the face of an abrupt relisting. Id.  
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Prior to the actions taken between 1998 and 2008, the office permitted few oil and gas and 

associated leases and no wind development leases or associated easements.  Id.   

While the office has few concerns that these activities can be permitted in a manner that 

does not result in “take” of Prebles, it does have great concern with the administration of such an 

undertaking if the agency does not have adequate time or information to properly adjust its 

regulatory and leasing programs. (Aff. of Ryan Lance at ¶ 8).  The office will have to consider 

alterations to its existing and future leasing and permitting activities in Prebles‟ habitat. Id.  

Grazing, farming, oil and gas development, road development, wind development, transmission 

siting and many other activities will have to be reviewed and conditioned, to the potential 

detriment of the state trust land beneficiaries, to ensure ESA compliance. Id. The office will 

require sufficient time to adjust its practices, notify existing lessees, permittees and other users 

and take other appropriate action. Id.  In the absence of having time to ensure that activities 

authorized by the office can occur in compliance with the ESA, such activities could be 

suspended, thereby requiring the office to deny valid lease and permittee holders from engaging 

in otherwise legal and, in most instances, prior authorized activities.  Id. 

Finally, immediate relisting of Prebles would disrupt activities authorized and conducted 

by the Wyoming Department of Agriculture.  Agriculture is an important industry in Wyoming.  

Wyoming‟s 11,000 farms and ranches derive cash incomes that total over $962 million annually. 

(Aff. of Jason Fearneyhough at ¶ 7). More than 75 percent of Wyoming‟s cash receipts stem 

from the marketing of livestock and livestock products. Id. The annual value of the agriculture 

sector output in Wyoming exceeded one billion dollars in four of the last nine years. Id. at ¶ 8.   

Reinstatement of the 1998 Listing Rule and the subsequent 4(d) rules would disrupt the 

department‟s ability to conduct certain routine activities. Id. at 10.  For example, the 4(d) rules 

exempt the ESA‟s “take” prohibitions for certain rodent control and agricultural activities, 
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maintenance and replacement of existing landscaping, existing uses of water within Preble‟s 

range, and certain noxious weed control and ditch maintenance activities. 66 Fed. Reg. 28125 

(May 22, 2001); 67 Fed. Reg. 61531 (Oct. 1, 2002). However, the 4(d) rules do not exempt 

replacement of existing infrastructure with components of substantially different materials and 

design. (Aff. of Jason Fearneyhough at ¶ 13).  For example, converting an earthen irrigation 

ditch to a more water-efficient gated pipe system would be severely hindered if Prebles were 

immediately relisted. Id.  Thus, immediate relisting would hinder efforts to maintain and upgrade 

the extensive irrigation systems in Wyoming. Id. at 16.  This would certainly affect Wyoming‟s 

primary crop – hay – which relies on a water delivery system of earthen ditches which require 

routine maintenance. Id. at ¶ 14.  The hay crop in Wyoming generates cash incomes totaling 

more than $66.7 million annually. Id.  Additionally, the hay produced supports livestock 

production which generates annual revenues of $745.7 million. Id. 

Private landowners would also be strained to adjust their operations and business 

decisions if Prebles were immediately relisted. (Aff. of Jason Fearneyhough at ¶ 11).  Although 

landowners can obtain an incidental take permit for an activity not exempted by a 4(d) rule, this 

process is slow and incompatible with the need to make timely decisions demanded by 

agriculture production and maintenance. Id.  Immediate relisting would disrupt farming and 

ranching to the detriment of Wyoming‟s agricultural economy. Id. at ¶ 16.  

Federal Respondents‟ argument that vacatur will not cause disruptions in Wyoming is 

without merit. (Dkt. No. 70 at 14).  First, Federal Respondents claim that because the Prebles 

was listed from 1998 to 2008, that there would be little confusion or inefficiency resulting from 

reinstating the 1998 listing rule. Id. at 14-15.  However, immediate listing of Prebles would 

cause a tremendous amount of confusion and inefficiency.  It is unclear whether WYDOT would 

need to halt work on several transportation projects that have already begun and are slated to 
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begin next year.  (Aff. of Timothy Stark at ¶ 10).  The Office of State Lands and Investments is 

concerned that the agency would not have adequate time or information to properly adjust its 

regulatory and leasing programs. (Aff. of Ryan Lance at ¶ 8).  Finally, WDA and private 

landowners would be strained to adjust their operations and business decisions if Prebles were 

immediately relisted. (Aff. of Jason Fearneyhough at ¶ 11).  Immediate relisting of Prebles 

would create confusion. 

Second, the Federal Respondents‟ claim that reinstatement of the 4(d) rules will reduce 

any impact that reinstatement of the 1998 Listing Rule may have is similarly without merit. (Dkt. 

No. 70 at 15).  This explanation does not take into account activities not covered by the 4(d) 

rules, such as transportation projects conducted by WYDOT; leasing and permitting activities 

authorized by the Office of State Lands and Investments; and converting earthen irrigation 

ditches to more water efficient grated pipe systems.  Thus, vacatur would severely disrupt 

important activities in Wyoming if the 1998 Listing Decision is reinstated. 

CONCLUSION 

 

Respondent-Intervenor, State of Wyoming, asks that the Court DENY the Federal 

Respondents‟ Motion for Voluntary Remand and Vacatur, and STAY the motion and merits 

briefing until the Federal Respondents finalize the SPR Policy. 

Respectfully submitted this 3rd day of June, 2011.       

      FOR THE STATE OF WYOMING: 

 

      /s/ Affie Ellis______________________________ 

      James Kaste, Senior Assistant Attorney General  

      Affie Ellis, Assistant Attorney General  

      123 Capitol Building   

      Cheyenne, WY 82002 

      Telephone: 307-777-6942 

      Fax: 307-777-3542 

      jkaste@state.wy.us  

      aellis@state.wy.us  
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