
1 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLORADO 

 

Civil Action No. 09-cv-1463-AP 

 

CENTER FOR NATIVE ECOSYSTEMS, 

BIODIVERSITY CONSERVATION ALLIANCE, 

CENTER FOR BIOLOGICAL DIVERSITY, 

DEFENDERS OF WILDLIFE, and 

NATURAL RESOURCES DEFENSE COUNCIL, 

 

Petitioners, 

 

v. 

 

KEN SALAZAR, Secretary of the U.S. Department of the Interior, and 

ROWAN GOULD, Acting Director of the U.S. Fish and Wildlife Service, 

 

Federal Respondents, and 

 

THE STATE OF WYOMING,  

the WYOMING FARM BUREAU FEDERATION, and the  

WYOMING STOCK GROWERS ASSOCIATION, 

 

Respondent-Intervenors. 

 

 

FEDERAL RESPONDENTS’ MEMORANDUM IN SUPPORT OF MOTION FOR 

VOLUNTARY REMAND AND VACATUR 

 

 

This action involves a challenge to the 2008 final amended listing rule for the Preble‟s 

meadow jumping mouse (Zapus hudsonius preblei) (“Preble‟s”), issued by the U.S. Fish and 

Wildlife Service (“Service”) pursuant to the Endangered Species Act (“ESA”).  Final Rule to 

Amend the Listing for the Preble‟s Meadow Jumping Mouse, 73 Fed. Reg. 39,790 (July 10, 

2008) (“2008 Amended Listing Decision”).  Federal Respondents Ken Salazar, Secretary of the 

United States Department of the Interior (“DOI”), and Rowan Gould, Acting Director of the U.S. 

Fish and Wildlife Service (collectively, “Federal Respondents”), hereby move the Court to 
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remand and vacate the 2008 Amended Listing Decision, which, in the circumstances of this case, 

properly results in reinstatement of the preceding 1998 Listing Decision, Determination of 

Threatened Status for the Preble‟s meadow jumping mouse, 63 Fed. Reg. 26,517 (May 13, 1998) 

(“1998 Listing Decision”).  Federal Respondents so move the Court because changes in 

circumstances have rendered the analysis in the 2008 Amended Listing Decision inadequate.  

Federal Respondents‟ proposed disposition of this case is appropriate in light of the changed 

circumstances, the purposes of the ESA, and the required agency action on remand.   

STATUTORY BACKGROUND 

Congress enacted the ESA out of concern about the extent to which “various species of 

fish, wildlife, and plants in the United States have been rendered extinct as a consequence of 

economic growth and development untempered by adequate concern and conservation.”  16 

U.S.C. § 1531(a)(1).  The purpose of the ESA is “to provide a means whereby the ecosystems 

upon which endangered species and threatened species depend may be conserved, [and] to 

provide a program for the conservation of such endangered species and threatened species . . . .”  

16 U.S.C. § 1531(b).  Congress has directed the Secretary of the Interior and the Secretary of 

Commerce to list endangered or threatened species.  16 U.S.C. § 1533.  The Service administers 

the ESA with respect to the species under the jurisdiction of the Secretary of the Interior.  See 50 

C.F.R. §§ 17.11, 402.01(b). The term “endangered species” includes species that are “in danger 

of extinction throughout all or a significant portion of [their] range,” while a “threatened species” 

is one that is “likely to become an endangered species within the foreseeable future throughout 

all or a significant portion of its range.”  16 U.S.C. § 1532(6), (20).  The term “species” includes 

“any subspecies of fish or wildlife or plants, and any distinct population segment of any species 

of vertebrate fish or wildlife which interbreeds when mature.”  16 U.S.C. § 1532(16). 
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Before taking or authorizing an action that may negatively affect a listed species, Federal 

agencies must determine whether the proposed federal action is likely to jeopardize the 

continued existence of the species or result in the destruction or adverse modification of the 

species‟ designated critical habitat.  16 U.S.C. § 1536(a)(2) (ESA Section 7).  In general, if the 

action may affect the species or its critical habitat, Federal agencies must consult with the 

Service prior to making this determination.  Id.   

FACTUAL AND PROCEDURAL BACKGROUND  

The Preble‟s, a relatively small rodent with an extremely long tail, large hind feet, and 

long hind legs, inhabits the foothills in southeastern Wyoming, southward along the eastern edge 

of the Front Range of Colorado to Colorado Springs.  See 68 Fed. Reg. 37,276, 37,277 (June 23, 

2003).  The Preble‟s was listed as a threatened subspecies throughout its range under the ESA in 

1998, 63 Fed. Reg. 26,517, and the Service first designated critical habitat for the Preble‟s in 

2003, 68 Fed. Reg. 37,276.
1
  On July 27, 1999, the Service received a petition to remove the 

Preble‟s from the ESA‟s list of threatened and endangered species.  68 Fed. Reg. 70,523, 70,524 

(Dec. 18, 2003).  The Service thereafter received two other petitions to remove the Preble‟s from 

the list.  Pursuant to 16 U.S.C. § 1533(b)(3)(A), the Service examined the petitions to determine 

whether they presented “substantial scientific or commercial information indicating that the 

petitioned action may be warranted.”  On December 18, 2003, the Service concluded that the 

petitions did not present substantial scientific or commercial information indicating that delisting 

                                                           
1
   The Service subsequently revised the designated critical habitat for the Preble‟s on 

December 15, 2010.  75 Fed. Reg. 78,430 (Dec. 15, 2010). 
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may be warranted and declined to proceed with a further status review of the subspecies.  68 Fed. 

Reg. at 70,523.
2
 

On December 17, 2003, Coloradans for Water Conservation and Development and the 

State of Wyoming filed separate petitions to delist the Preble‟s, again triggering the ESA‟s 

administrative process for review of petitions.  69 Fed. Reg. 16,944, 16,945 (Mar. 31, 2004); see 

also 16 U.S.C. § 1533(b)(3)(A); 50 C.F.R. § 424.14 (delisting process triggered by the filing of a 

petition to delist or on the Secretary's own initiative).  As with the previous delisting petitions, 

the Service evaluated the petitions pursuant to 16 U.S.C. § 1533(b)(3)(A). After examining the 

petitions, the Service concluded that the petitions presented substantial information to indicate 

that delisting of the Preble‟s may be warranted.  69 Fed. Reg. at 16,945.  The Service thus 

commenced a status review of the Preble‟s, under 16 U.S.C. § 1533(b)(3)(B), to determine 

whether the delisting of the subspecies was or was not warranted.  Id.   

On February 2, 2005, the Service issued a 12-month finding on the December 2003 

Petitions to delist the Preble‟s, this time finding that delisting the Preble‟s was warranted.  See 70 

Fed. Reg. 5,404 (Feb. 2, 2005).  Accordingly, pursuant to 16 U.S.C. § 1533(b)(3)(B)(ii), the 

Service issued a proposed rule to remove the mouse from the ESA‟s list of threatened and 

                                                           

 
2
  In the interim, on May 22, 2001, the Service proposed a special rule pursuant to Section 

4(d) of the ESA, 16 U.S.C. § 1533(d), exempting from the ESA Section 9 take prohibitions for 

certain rodent control and ongoing agriculture-related activities, maintenance and replacement of 

existing landscaping, and existing uses of water anywhere within the Preble‟s range, see 66 Fed. 

Reg. 28,125 (May 22, 2001) (“Special § 4(d) Rule”).  On October 1, 2002, the Service amended 

the Special § 4(d) Rule to additionally exempt certain noxious weed control and ditch 

maintenance activities from the ESA Section 9 take prohibitions, see 67 Fed. Reg. 61,531 (Oct. 

1, 2002) (“Amended Special § 4(d) Rule”).  The Amended Special § 4(d) Rule was scheduled to 

end May 22, 2004, but on May 20, 2004, the Service extended the Amended Special § 4(d) Rule 

to apply permanently, see 69 Fed. Reg. 29,101 (May 20, 2004).   
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endangered species.  Id.  Due to the complexity of the issues involved, and the release of a 

United States Geological Survey genetic analysis of several meadow jumping mouse subspecies 

that “substantially disagrees with the determination contained in the proposed rule that Preble‟s 

is not a distinct subspecies,” the Service extended the time to take final agency action on the 

proposed delisting rule by six months pursuant to 16 U.S.C. § 1533(b)(6)(B)(i).  71 Fed. Reg. 

8,556 (Feb. 17, 2006). 

As part of the extension, the Service reopened the comment period on the proposed 

delisting rule for a period of 60 days to solicit comments on the competing scientific data.  Id. 

Furthermore, in light of the inconsistencies between several scientific studies, the Service 

contracted with the Sustainable Ecosystems Institute (“SEI”) to organize an independent 

scientific review panel to analyze, assess, and weigh the findings of the several, often conflicting 

studies of the Preble‟s mouse.  Following the meeting of an expert panel, SEI delivered to the 

Service an evaluation of the scientific information regarding the Preble‟s mouse on July 21, 

2006.   See AR G 1-1 at 010456.  Subsequently, the State of Wyoming sued the Service for 

failing to publish a final delisting determination.  Id.  The parties in the lawsuit brought by 

Wyoming reached a settlement whereby the Service agreed either to withdraw its 2005 proposed 

rule to delist or publish a new proposed rule considering the Preble‟s taxonomy and the 

subspecies‟ threatened status in light of the current data on distribution, abundance, and trends.  

Id. 

During the administrative process, the Solicitor of the United States Department of the 

Interior (“Solicitor”) issued a legal opinion on March 16, 2007, entitled: “the Meaning of „In 

Danger of Extinction Throughout All or a Significant Portion of its Range.‟” (“M-Opinion”). 

Dock. Entry No. 34-1.  The M-Opinion set forth the Solicitor‟s interpretation of the meaning of 
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the statutory phrase “in danger of extinction throughout all or a significant portion of [a species‟ 

or subspecies‟] range” located in the definitions of “endangered species” and “threatened 

species.”  16 U.S.C. § 1532(6), (20).  On November 7, 2007, the Service published a revised 

proposed rule to amend the listing of the Preble‟s to specify over what portion of its range the 

subspecies was threatened.  72 Fed. Reg. 62,992 (Nov. 7, 2007).  In the proposed rule, the 

Service applied the legal conclusions of the M-Opinion to the facts regarding the Preble‟s.  The 

proposed rule solicited comments on the M-Opinion‟s application to the Preble‟s.  See id. 

On June 30, 2008, the Service submitted for publication the 2008 Amended Listing 

Decision challenged here, amending the listing for the Preble‟s.  73 Fed. Reg. 39,790.  The 

Service determined that the Preble‟s is a valid subspecies and should not be delisted based upon 

taxonomic revision.  Id.  The Service also adopted the legal interpretation set forth in the M-

Opinion and applied that interpretation, concluding that the Preble‟s subspecies is not threatened 

throughout all of its range, but the portion of the subspecies‟ current range located in Colorado 

represents a significant portion of the current range where the subspecies should retain its 

threatened status.  Id.  

On June 23, 2009, the Petitioners filed a petition in this Court alleging that the 2008 

Amended Listing Decision violated the ESA and the Administrative Procedure Act (“APA”), see 

Petition, Case No. 09-cv-1463-AP (Dock. Entry No. 1).  The petition sought, inter alia, (a) a 

declaration that the 2008 Amended Listing Rule was arbitrary and capricious; (b) vacatur of the 

2008 Amended Listing Decision; (c) reinstatement of the 1998 Listing Decision; and (d) an order 

setting the M-Opinion aside.  Petition, Dock. Entry No. 1, at 20.  After granting motions to 

intervene by the Respondent-Intervenors and granting in part Petitioners‟ motion to supplement 

the administrative record, the Court set a merits briefing schedule.  Dock. No. 42. 
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Before the Petitioners filed their opening brief, on August 5, 2010, the U.S. District Court 

for the District of Montana issued an opinion in Defenders of Wildlife v. Salazar, 09-cv-77-

DWM (D. Mont.), vacating and setting aside the final rule to remove ESA protections for gray 

wolves in the northern Rocky Mountain region of the United States.  See Defenders of Wildlife v. 

Salazar, 729 F. Supp. 2d 1207 (D. Mont. 2010).  In its opinion, the court ruled that aspects of the 

Service‟s statutory interpretation contained in the M-Opinion were contrary to the plain language 

of the ESA and unlawful.  Id. at 1211 (“The Endangered Species Act does not allow the [FWS] 

to list only part of a „species‟ as endangered . . . the legislative history of the [ESA] does not 

support the Service‟s new interpretation of the phrase „significant portion of the range.‟”), 1225 

(“The Service‟s interpretation of the ESA produces a strained application of the Act.”).  

Specifically, the Montana Court held that the Service may only list a species, subspecies or 

distinct population segment, and not some lesser portion thereof.  Id.  The same M-Opinion and 

statutory interpretation at issue in Defenders of Wildlife v. Salazar play a prominent role in this 

litigation, as the statutory interpretation contained in the M-Opinion and at issue in Defenders of 

Wildlife v. Salazar also were relied upon by the Service in promulgating the 2008 Amended 

Listing Decision.  See Dock. Entry No. 39 (Apr. 14, 2010 Memorandum Opinion and Order) at 

3-5. 

Separately, on September 30, 2010, the U.S. District Court for the District of Arizona 

issued an opinion in WildEarth Guardians v. Salazar, No. 09-00574- PHX-FJM (D. Ariz.), 

vacating and setting aside a final rule regarding the listing of the Gunnison‟s prairie dog (“Prairie 

Dog Rule”).  See WildEarth Guardians v. Salazar, No. 09-00574-PHX-FJM, 2010 WL 3895682 

(D. Ariz. Sept. 30, 2010).  In that opinion, the court ruled that the Prairie Dog Rule, which also 

relied on the same statutory interpretation contained in the M-Opinion, was contrary to the plain 
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language of the ESA.  Id. at *6 (“The [Service] cannot determine that anything other than a 

species, as defined by the ESA, is an endangered or threatened species.”). 

After granting several motions to stay these proceedings to allow Federal Respondents 

time to consider the courts‟ decisions in Defenders of Wildlife v. Salazar, 729 F. Supp. 2d 1207 

and WildEarth Guardians v. Salazar, 2010 WL 3895682, on May 3, the Respondent-Intervenors 

and Federal Respondents jointly requested, and the Court granted, an additional extension of one 

week to allow the Federal Respondents through May 13, 2011 to file (a) their responsive merits 

brief; (b) a notice of settlement; or (c) an appropriate dispositive motion, and an additional four 

weeks to permit the Respondent-Intervenors to file their responsive merits brief.  Dock. Entry 

Nos. 65, 67.   

After careful review of the above-cited cases, on May 4, 2011, the Solicitor of the  

Department of the Interior withdrew the M-Opinion, and the Service announced its intent to 

propose, for notice and comment, a joint policy with the National Marine Fisheries Service 

regarding the interpretation and implementation of the statutory phrase, “in danger of 

extinction throughout all or a significant portion of its range.”  Declaration of Gary Frazer 

(“Frazer Dec.”) (Exhibit “A”) ¶ 9. 

ARGUMENT 

I. VOLUNTARY REMAND OF 2008 AMENDED LISTING DECISION IS 

WARRANTED. 

 

The Court should remand the 2008 Amended Listing Decision to the Service for further 

reconsideration.  Two district courts have concluded that the legal reasoning contained in the M-

Opinion that was applied in the 2008 Amended Listing Rule violates the plain language of the 

ESA.  Further, the Department of the Interior has withdrawn the M-Opinion, and the Service is 
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in the process of drafting a revised interpretation of the “significant portion of [the species‟] 

range” language at issue in this case.  Based on the foregoing new developments, Federal 

Respondents request that the 2008 Amended Listing Decision be voluntarily remanded to the 

Service.  Such a voluntary remand is well within the Court‟s equitable discretion.  

A “voluntary remand” is a request by an agency for “remand without [judicial] 

consideration of the merits,” while “a court-generated remand” is “a remand after consideration 

of the merits.”  Central Power & Light Co. v. United States, 634 F.2d 137, 145 (5th Cir. 1980).  

“The jurisdiction to review the orders of [the agency] is vested in a court with equity powers, and 

while the court must act within the bounds of the statute and without intruding upon the 

administrative province, it may adjust its relief to the exigencies of the case in accordance with 

the equitable principles governing judicial action.”  Ford Motor Co. v. NLRB, 305 U.S. 364, 373 

(1939).  A voluntary remand is consistent with the principle that “[a]dministrative agencies have 

an inherent authority to reconsider their own decisions, since the power to decide in the first 

instance carries with it the power to reconsider.”  Trujillo v. General Elec. Co., 621 F.2d 1084, 

1086 (10th Cir. 1980) (citing Albertson v. FCC, 182 F.2d 397, 399 (D.C. Cir. 1950)).  It also 

serves the interests of judicial economy by allowing an agency to reconsider and rectify a 

potentially erroneous decision without further expenditure of judicial resources.  See, e.g., Ethyl 

Corp. v. Browner, 989 F.2d 522, 524 (D.C. Cir. 1993) (granting EPA‟s opposed motion for 

voluntary remand to consider newly developed evidence).  Courts “commonly grant such 

motions [for voluntary remand], preferring to allow agencies to cure their own mistakes rather 

than wasting the courts‟ and the parties‟ resources reviewing a record that both sides 

acknowledge to be incorrect or incomplete.”  Id.  
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Here, a voluntary remand is preferable to litigating the merits of the 2008 Amended 

Listing Decision because such litigation risks wasting the parties‟ and the Court‟s resources.  The 

Service‟s proposal to remand and vacate the 2008 Amended Listing Rule, coupled with the fact 

that the M-Opinion has already been withdrawn, fully addresses the relief requested in the 

Petition.  The Service proposes to make a new listing determination on the Preble‟s in light of the 

Defenders of Wildlife and WildEarth Guardians decisions and withdrawal of the M-opinion, and 

can do so by June 1, 2013.  See Frazer Dec. ¶¶ 13, 18.  If the parties are satisfied with the 

agency‟s new decision, it may obviate the need for further litigation.  If the parties are 

dissatisfied after remand, they may renew their challenges at that time, based on the new 

decision and new administrative record.  Proceeding now will not result in meaningful judicial 

review.  

Moreover, if the parties were to litigate this case and the Court found that the 2008 

Amended Listing Decision was arbitrary and capricious, the law is well-settled that the proper 

course would be to remand the agency action for reconsideration.  National Ass’n of Home 

Builders v. Defenders of Wildlife, 551 U.S. 644, 657 (2007) (“if the EPA‟s action was arbitrary 

and capricious, . . . the proper course would have been to remand to the agency for clarification 

of its reasons”); Camp v. Pitts, 411 U.S. 138, 142-43 (1973); Occidental Petroleum Corp. v. 

SEC, 873 F.2d 325, 338 (D.C. Cir. 1989); Environmental Def. Fund v. Costle, 657 F.2d 275, 285 

(D.C. Cir. 1981).  The Supreme Court has acknowledged the limited scope of circumstances in 

which a court may order an executive agency to make a specific discretionary determination.
3
  

See Federal Power Comm’n v. Transcontinental Gas Pipe Line Corp., 423 U.S. 326, 333 (1976) 

                                                           

 3   Judicial review of agency action under the ESA is pursuant to the APA, 5 U.S.C. § 706.  

See Gordon v. Norton, 322 F.3d 1213, 1219 (10th Cir. 2003). 
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(judicial review of agency action ordinarily requires remand to agency so that agency can 

exercise its discretion); Citizens for Balanced Env’t & Transp. v. Volpe, 650 F.2d 455, 460 (2nd 

Cir. 1981) (court‟s role is limited; it may not substitute its judgment for that of the agency).  

Courts have adhered to this doctrine in ESA cases.  See Idaho Farm Bureau Fed’n v. Babbitt, 58 

F.3d 1392, 1405-06 (9th Cir. 1995) (remanding to the Service for notice and comment and 

review of record to determine whether to list species as endangered); Sierra Club v. Antwerp, 

560 F. Supp. 2d 21, 23 (D.D.C. 2008) (court retained discretion to remand agency decision when 

agency had raised substantial and legitimate concerns in support of remand); Cape Hatteras 

Access Pres. Alliance v. U.S. Dep’t of Interior, 344 F. Supp. 2d 108, 137 (D.D.C. 2004) 

(remanding critical habitat designation in part).  

Accordingly, granting Federal Respondents‟ request for voluntary remand of the 2008 

Amended Listing Decision will result in the same relief to which the Petitioners would be 

entitled after successful litigation of the merits, while conserving the resources of the parties and 

this Court.  Cf. San Luis Valley Ecosystem Council v. U.S. Fish and Wildlife Serv., No. 07-civ-

00945, 2007 WL 4225800 (D. Colo. Nov. 28, 2007) (granting motion for voluntary remand over 

objection). 

II.   VACATUR OF THE 2008 AMENDED LISTING DECISION IS PROPER. 

As part of the requested remand, vacatur of the 2008 Amended Listing Decision is proper 

under these circumstances.  The APA states that a reviewing court “shall . . . set aside agency 

action” that is procedurally defective or otherwise unlawful.  5 U.S.C. § 706(2); cf. Arizona Pub. 

Serv. Co. v. U.S. EPA, 562 F.3d 1116, 1122 (10th Cir. 2009) (granting EPA‟s motion for 

voluntary remand, noting that it has the power to vacate regulation rendered invalid by agency‟s 

failure adequately to explain rationale for imposing fugitive dust limit).  “Ordinarily, when a 
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regulation is not promulgated in compliance with the APA, the regulation is invalid . . . .  

However, when equity demands, the regulation can be left in place while the agency follows the 

necessary procedures.”  Idaho Farm Bureau Fed’n v. Babbitt, 58 F.3d 1392, 1405 (9th Cir. 

1995) (internal citations omitted).  “[I]n unusual circumstances „an unlawfully promulgated 

regulation can be left in place while an agency provides the proper procedural remedy.‟”  

Endangered Species Comm. v. Babbitt, 852 F. Supp. 32, 41 (D.D.C. 1994) (citing Fertilizer Inst. 

v. EPA, 935 F.2d 1303, 1312 (D.C. Cir. 1991)) (other citations omitted).  In determining whether 

the exception applies, the Court is to consider “the seriousness of the deficiencies in the 

completed rulemaking and the doubts the deficiencies raise about whether the agency chose 

properly from the various alternatives open to it in light of statutory objectives,” weighed against 

any harm that might arise from vacating the existing rule, including the potential disruptive 

consequences of an interim change.  Allied-Signal, Inc. v. U.S. Nuclear Regulatory Comm’n, 988 

F.2d 146, 150-51 (D.C. Cir. 1993); United Mine Workers v. Federal Mine Safety & Health 

Admin., 920 F.2d 960, 967 (D.C. Cir. 1990); United Mine Workers v. Dole, 870 F.2d 662, 673-

674 (D.C. Cir. 1989).  The equitable analysis that applies to determine whether vacatur is 

appropriate is unchanged whether or not the Court reaches the merits of the underlying rule prior 

to remand.  Natural Res. Def. Council v. U.S. Dep’t of the Interior, 275 F. Supp. 2d 1136, 1143 

(C.D. Cal. 2002); see also Coalition of Arizona/New Mexico Counties for Stable Economic 

Growth v. Salazar, No. 07-cv-00876 (D.N.M. May 4, 2009) (Dock. Entry No. 51) at 5.  

 Vacatur is appropriate here.  After careful review of Defenders of Wildlife v. Salazar, 729 

F. Supp. 2d 1207, and WildEarth Guardians v. Salazar, 2010 WL 3895682, on May 4, 2011, the 

Solicitor of the Department of the Interior has withdrawn the M-Opinion, and the Service 

announced its intent to propose, for notice and comment, a joint policy with the National Marine 
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Fisheries Service regarding the interpretation and implementation of the statutory phrase, “in 

danger of extinction throughout all or a significant portion of its range” (“SPR Language”).  

Frazer Decl. ¶ 9; Dock. Entry No. 68.  The Service is in the process of developing this policy.  

Frazer Decl. ¶ 10.  Once developed, the Service will make a proposed policy available in the 

Federal Register for public review and comment.  Id.   After analysis of comments, the Service 

will publish a final policy that will provide a uniform standard for interpretation of the SPR 

Language and its role in ESA listing determinations.  Id.  This process is expected to take about a 

year.  Id.  The decisions in Defenders of Wildlife and WildEarth Guardians and the subsequent 

withdrawal of the M-Opinion are changed circumstances that render the analysis in the 2008 

final rule inadequate.  The Service has, additionally, decided not to defend the Preble‟s Amended 

Listing Decision and is prepared to submit a notice to the Federal Register vacating the decision.  

Id. ¶ 11.  Vacatur is therefore warranted.  Humane Soc. of U.S. v. Kempthorne, 579 F. Supp. 2d 

7, 21 (D.D.C. 2008) (vacating ESA listing decision where court could not “be sure that the 

agency will arrive at the same conclusion after further consideration-let alone whether, on further 

judicial review, this or a similar Final Rule will withstand challenge under the APA”); Building 

Indus. Legal Def. Found’n, 231 F. Supp. 2d 100, 104-07 (D.D.C. 2002) (granting motion for 

remand and vacatur in ESA matter over intervenor‟s objection where the Secretary of the Interior 

decided that rule required reconsideration in light of Tenth Circuit decision). 

Against this backdrop, the Court‟s analysis on vacatur should focus on the potential harm 

to the Preble‟s, in light of the purposes of the ESA.  Endangered Species Comm., 852 F. Supp. at 

41-43 (“Both the Congress in writing the Endangered Species Act and the Supreme Court in 

interpreting the Act have emphasized the strong policy preference for protecting endangered 

species even when such protection may result in adverse economic consequences.”) (citing 
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Tennessee Valley Auth. v. Hill, 437 U.S. 153 (1978)); see also Natural Res. Def. Council, 275 F. 

Supp. 2d at 1145-46.  Here, an appropriate result in light of the changed circumstances explained 

above is that the more expansive 1998 Listing Decision for the Preble‟s be reinstated.  Cf. 

Humane Soc. of U.S. v. Kempthorne, 579 F. Supp. 2d 7, 21 (D.D.C. 2008) (remedy analysis).  

The Court has already noted that some of the Service‟s ESA Section 7 biological opinions 

predating the 2008 Amended Listing Decision specifically stated that Preble‟s populations in 

Colorado and in Wyoming are threatened by continuing development, habitat modification, and 

inadequate government protection.  Dock. Entry No. 39 at 21.  Vacatur is therefore the correct 

result. 

Moreover, the M-Opinion provided the rationale used by the Service in promulgating the 

2008 Amended Listing Decision.  73 Fed. Reg. 39,790, 39,801 (July 10, 2008) (explaining that 

the rule was based on the “interpretation of the Act set forth in the Solicitor‟s Opinion”); see also 

AR G 6-55 at 012716 (stating that the Preble‟s delisting “represent[ed] the first time” the Service 

applied the M-Opinion).  In particular, the M-Opinion interpreted the ESA as permitting the 

Service to specify over what portion of its range a species was threatened, and then protect the 

subspecies only in that portion of its range.  Dock. Entry No. 34-1 (M-Opinion).  Given the M-

Opinion‟s withdrawal, and the Service‟s announcement that it is revisting the interpretation of 

the phrase, “in danger of extinction throughout all or a significant portion of its range”, reversion 

to the 1998 Listing Decision–until the Service reviews the best available science and revisits the 

status of the Preble‟s on remand–is protective of the Preble‟s and thus furthers the purposes of 

the ESA. 

  Additionally, vacatur will not lead to disruptive consequences in Wyoming.  First, the 

1998 Listing Decision was in effect for over ten years, until its replacement by the 2008 

Case 1:09-cv-01463-JLK   Document 70   Filed 05/13/11   USDC Colorado   Page 14 of 19



15 

 

Amended Listing Decision.  Cf. Humane Soc. of U.S. v. Kempthorne, 579 F. Supp. 2d 7, 21 

(D.D.C. 2008) (vacating ESA listing decision despite “palpable regulatory effect”, noting “[l]ittle 

confusion or inefficiency will result from reinstating a regulatory regime that was in place from 

1978 to 2007”).  In addition, the Service proposes to reinstate the special ESA Section 4(d) rule, 

which exempted certain activities from the ESA “take” prohibition, thereby reducing any impact 

reinstatement of the 1998 Listing Decision may have.  Frazer Decl. ¶ 12; see also supra n.1.  

Thus, vacating the 2008 Amended Listing Decision and reverting to the prior 1998 Listing 

Decision would not be unduly disruptive.  

For these reasons, vacatur of the 2008 Amended Listing Decision is appropriate.  

However, should the Court determine that vacatur is not appropriate and the 2008 Amended 

Listing Decision should remain in place, Federal Respondents still believe that a voluntary 

remand–under the terms and schedule proposed by the Service–is warranted and would further 

the purposes of the ESA. 

III. THE PROPOSED REMAND SCHEDULE IS APPROPRIATE. 

The Service‟s proposed remand schedule is also reasonable.  The Service is prepared 

to initiate a status review of the subspecies, and submit a new 12-month finding on 

Coloradans for Water Conservation and Development‟s December 17, 2003, petition to delist 

the subspecies to the Federal Register by June 1, 2013.  Frazer Decl. ¶¶ 13, 18.  The Service 

needs this roughly two-year timeframe to complete the analysis, and publish a finding and, if 

the petitioned action is warranted, a proposed rule, for several overarching reasons.  Id. ¶ 14.   

First, the Service‟s Colorado Field Office is the lead office for the Preble‟s, but is also 

responsible for a heavy workload in fiscal years 2011 and 2012 based on court orders, 

settlement agreements, and statutory deadlines.  Id.  Second, it will take the Colorado Office 
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longer than the normal timeframe for the new petition finding due to the addition of this work 

to its existing workload that includes other petition findings, listing determinations, and 

critical habitat determinations, 5-year reviews, and preparation of recovery plans involving 

over a dozen species.  Id.  Third, the Service must develop an SPR Policy to apply to the 

Preble‟s delisting petition.  Id. 

The review will occur in several phases.  First, the Service will need to draft, review, 

and publish a notice announcing the initiation of the Preble‟s status review.  Id. ¶ 15.  This 

process will take approximately four months.  Id.  Accordingly, in early fiscal year 2012, the 

Service could publish a notice announcing the initiation of the Preble‟s status review and 

open an information collection period of 60 days seeking information on the status of the 

subspecies.  Id.  Second, once the information collection period has ended, the Colorado 

Field Office will compile all information and data received to be analyzed as part of the 

decision-making process.  Id.  The Service estimates that it will take the Colorado Field 

Office approximately a year after completion of the information collection period to analyze 

data and any new available science, and prepare a new draft 12-month finding.  Id.  The 

normal 6-month timeline for this work is doubled due to the other work already required of 

the biologists in the Colorado Field Office.  Id. 

Next, after a draft 12-month finding is prepared, likely by January 2013, it will be 

sent to the Service‟s Denver Regional Office for coordination of regional reviews, which 

requires two months.  Id. ¶ 16.  During this time, the Regional Office will review the finding, 

which will include a proposed rule if the petitioned action is warranted, for technical 

accuracy and policy consistency.  Id.  The Regional Office will also obtain review for legal 

sufficiency from the Regional Solicitor‟s Office.  Id.  The draft finding may be sent back to 
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the Field Office to make necessary changes at any point during Regional Office and 

Solicitor‟s Office review.  Id. 

Then, once the draft 12-month finding is cleared by the Service‟s Denver Regional 

Director, it will be sent to Service headquarters in Washington, D.C., where it will be 

reviewed for biological adequacy and consistency with regulatory requirements by the 

Service‟s Division of Consultation, Habitat Conservation Planning, Recovery and State 

Grants; the Assistant Director for Endangered Species; the Service‟s Director; and the 

Assistant Secretary for Fish and Wildlife and Parks.  Id. ¶ 17.  The draft finding may be sent 

back to the Region to make any necessary changes at any point during headquarters‟ review.  

Id.  This revision process could take three or more weeks.  Id.  The draft 12-month finding 

must then be sent to the Office of the Executive Secretariat and Regulatory Affairs for 

Department of the Interior clearance.  Id.  It normally takes two months to obtain final 

approval once a draft finding reaches the Service‟s Washington, D.C. office.  Id.  After all 

signatures and clearances are obtained, the final 12-month finding will then be sent to the 

Federal Register for publication.  Id. 

Based on the foregoing and as set forth more fully in the attached declaration, the 

requested June 1, 2013 timeframe for completing a new 12-month finding is warranted.  

Arizona Pub. Serv. Co. v. U.S. E.P.A., 562 F.3d at 1122 (10th Cir. 2009) (declining to set 

particular timeframe for agency course of action on remand) (citation omitted). 

CONCLUSION 

For the foregoing reasons, Federal Respondents respectfully request that the Court grant  
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this motion for voluntary remand and vacatur. 
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