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I. INTRODUCTION 

1. Plaintiffs CENTER FOR BIOLOGICAL DIVERSITY ("the Center") and 

TURTLE ISLAND RESTORATION NETWORK (''TIRN'') challenge the failure ofDefendants 

KEN SALAZAR, Secretary of Interior, and the UNITED STATES FISH AND WILDLIFE 

SERVICE (collectively "FWS") to comply with the nondiscretionary listing provisions of the 

Endangered· Species Act ("ESA'). 16 U .S.C. §§ 1531-1544.· Specifically, FWS has failed to issue 

7a final listing determination within the timeframe set forth by the ESA for seven penguin species. 

8 16 U.S.C. § 1533(b). Plaintiffs request that this court order FWS to eomplywith theESA's non

9 discretionary timeline for completing the li$ting process and issue a final listing determination by 

lOa date certain. Id. Compliance with the. ESA' s mandatory deadlines is necessary for the 
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conservation and recovery ofthese imperiled penguin species. 

2. Penguins are among the most imperiled seabirds in the world. Warming ocean 
.- . 

waters and loss ofsea ice have contributed to declines in food availability for penguins. Industrial 

fisheries also deplete the penguins' food supply and incidentally capture penguins in fishing gear. 

In addition to global warming and fisheries, each of the penguin species proposed for ESA-listfug 

faces unique and specific threats, ranging from introduced predators, disease, habitat destruction, . 

disturbance at breeding colonies, oil spills, marine pollution, and sometimes direct harvest. 

3. Penguins will not receive any ofthe protections afforded to them by the ESA until. 

FWS completes the listing process by issuing a final listing determination. The seven penguin 

species proposed for listing are the African penguin (Spheniscus demersus), yellow-eyed penguin 

(Megadyptes antipodes), white-flippered penguin (Eudyptula minor. albosignata),· Fiordland 

crested penguin (Eudyptes pachyrhynchus), Humboldt penguin (Spheniscus humboldti), erect-

crested penguin (Eudyptes sclateri), and the Campbell Plateau portion of the range of the New 

Zealand/Australia Distinct Population Segment ("DPS") of the southern rockhopper penguin 

(Eudyptes chrysocome). 

4. FWS has failed to meet eachofthe deadlines mandated bythe ESA with regard to 

listing these penguin species. On November 29, 2006, FWS received a petition from the Center to 

list 12 penguin species under the ESA. On July 11,2007, FWS issued a positive finding that 
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listing of ten species may be warranted, this "90-day" finding was several months overdue and 


published only after a notice of intent to sue. On February 27, 2008, the Center filed suit against 


FWS for failing to make a 12:month finding on the petition, which resulted in a court-ordered 


settlement that FWS publish the finding by December 19, 2008. 


5. On December 18,2008, FWS proposed to list the African penguin as endangered, 

73 Fed. Reg. 77332 (Dec. 18,2008), the yellow-eyed penguin, white-flippered penguin, Fiordland 

crested penguin, Humboldt penguin, and erect-crested penguin as threatened, 73 Fed. Reg. 77103 

(Dec. 18, 2008), and the Campbel' Plateau portion ofthe range ofthe New Zealand! Australia 

DPS ofthe southern rockhopper penguin as threatened, 73 Fed. Reg. 77264 (Dec. 18,2008). 

6. The ESA mandates that within 12 months ofpublishing the proposed ruleto list a 

species, FWS must publish 'a final rule listing the species. 16 U.S.C. §§ 1533(b)(6). 

7. FWS has not issued a final listing detennination for the seven penguin species for 

which listing was proposed on December 18, 2008. Consequently, FWS is in violation of the 

deadlines of section 4 of the ESA, 16 U.S.C. § 1533. 

8. Plaintiffs seek declaratory and injunctive relief requiringFWS to comply with its 

mandatory duty under the ESA to publish final listing determinations for the proposed penguin 

species by a date certain. 

II. JURISDICTION, VENUE,and INTRADISTRICT ASSIGNMENT 

9. This court has jurisdiction over this actionpursuantto 16 U.S.C. § 1540(c){actions 

under the ESA); 16 U.S.C. § 1540(g) (ESA citizen suit provision); 5 U.S.C. § 702 (Administrative 

Procedure Act ("APA"»; 28 U.S.C. § 1331 (federal question); 28 U.S.C. § 1346 (action against 

the United States); 28 U.S.C. § 1361 (action to compel an officer of the United States to perform . 

his or her duty); and 28 U.S.C. § 2201-02 (power to issue declaratory judgments in cases of actual 

controversy). 

10. The Plaintiffs provided FWS with at least sixty days written notice ofthe ESA 

violations alleged herein as required by 16 U.S.C. § 1540(g)(2)(c). 

11. The Plaintiffs demanded that FWS satisfy its statutory obligations to publish a final 

listing determination for the penguin species. FWS has failed to remedy the alleged violation, and 
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therefore an actual controversy exists within the meaning of28 U.S.C. § 2201(a). 

12. Venue is proper in this Court because at least one Plaintiff resides in this district 

and no real property is involved in the action. 28 U.S.C. § 1391(e). 

13. Pursuant to Civil Local Rule 3-2(c) and 3-2(d), the appropriate intradistrict 

assignment pfthis· case is to either the San Francisco Division or the Oakland Division. 

'ill. PARTIES 

14."Plaintiff CENTER FOR BIOLOGICAL DIVERSITY is a nonprofit corporation 

8. dedicated to the preservation, protection, and restoration ofbiodiversity, native species, 

ecosystems, public lands and waters. Through research, advocacy, industry oversight, and 

10· . enforcement ofenvironmental laws, the Center works to establish vital protections for imperiled· 
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species and habitat in general, and penguins in particular. The Center's Oceans Program fjims to , 

protect marine ecosystems in United States and international waters, and the Center's Climate 

Law Institute develops and implements legal campaigns to limit global warming and prevent it 

from driving species extinct. The Center has over 43,000 members throughout the United States 

and the world. 

15. Plaintiff TURTLE ISLAND RESTORATION NETWORK is a California non

profit corporation with its principal place ofbusiness in Forest Knolls,. California. TIRN is an 

environmental organization with approximately 10,000 members. TIRN and its members share a 

commitment to the study, protection, enhancement, conservation, and preservation ofthe marine 

environment and the wildlife that lives within it, including penguins. 

16.. Plaintiffs' members and staff include those who have visited areas where the 

penguin species at issue iIi this case are known to occur in order to enjoy, recreate, observe, and 

attempt to observe penguins in their natural habitat. Those members have concrete plans to 

continue to travel to and recreate in areas where they can enjoy the habitat and penguin species. 

The Center's members and staffuse the areas where these penguins are known to occur for 

wildlife observation, research, nature photography, aesthetic enjoyment, recreational, educational, 

and other activities. 

COMPLAINT FOR DECLARATORY AND INJUNCTWE RELIEF, Case No. 
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1 17.. Plaintiffs' staff and members derive substantial scientific, educational, recreational, 

2 and aesthetic benefits from these penguin species' continued existence in the wild. Plaintiffs have 

3 a long-standing interest in conserving imperiled species, including diligent effort'S to protect 

4 penguins and other species under the ESA. To ensure that these species continue to exist in their 

natural habitats, Plaintiffs, their members, and staff have engaged in efforts to protect and 


6 preserve the habitats necessary for the survival and recovery of these species. Plaintiffs also 


7 engage in efforts to minimize the threats to imperiled species, including penguins. 


8 18. Plaintiffs bring this action on behalfof themselves and their adversely affected 


9· members and staff. FWS's failure to publish a final listing detern1ination for the penguins 


deprives the Plaintiffs and their members of legally required protective measures that conserve· 

11 and promote the recovery ofthese species. The ESA protections that FWS continues to withhold 

12 from the penguin species th.at are the subject of this complaint would provide several conservation 

13 benefits. For example, final listing would provide greater protections from illegal trade, funding 

14 for conservation,opportunities for international cooperation to promote conservation, 

requirements that federal agencies ensure that their actions do not jeopardize listed species, 

16 prohibitions on take and trade, and greater public awareness and education about the need to 

17 protect penguins that come with ESA listing. The benefits that would result from listing penguins 

18 as threatened or endangered would better protect penguins and counteract the various threats they 

19 face, thus contributing to the recreational, aesthetic, and conservation interests of Plaintiffs and 

their members. 

21 19. FWS's failure to issue a final listing determination withholds the conservation 

22 benefits thatESA listing would provide. The recreational, aesthetic, conservation, educational, 

23 and scientific interests of Plaintiffs, their members, and staffhave been, are being, and unless the 

24 relief prayed for herein is granted, will continue to be adversely affected and irreparably injured 

by FWS's failure to publish a final listing determination, The interests ofPlaintiffs' members and 

26 those ofthe organizations are thus directly and adversely affected byFWS's unlawful actions. 

27 20. The injury to Plaintiffs, their members, and staffwould be redressed by declaratory 

28 and injunctive relief compelling FWS to publish a final listing for these penguin species. 
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Activities that are likely to impact these species are occurring, and such activities are less likely to 

affect species adversely once they are listed. Plaintiffs have no adequate remedy at law. 

21. Defendant KEN· SALAZAR is the Secretary of Interior, and is sued in his official 

capacity. With regard to the species at issue, the Secretary of Interior is the federal official with 

the ultimate responsibility for the administration ~d implementation ofthe ESA. Secretary 

Salazar has the authority and ability to remedy the harm inflicted by FWS's actions and inactions. 

22. Defendant UNITED STATES FISH AND WILDLIFE SERVICE is the federal 

agency within the Department ofInterior authorized and required by law to conserve, protect and 

enhance fish, wildlife, and plants and their habitats, including through enforcing the ESA. The 

United States Fish and Wildlife Service published the proposed rules to list these penguin species 

under the ESA. The United States Fish and Wildlife Service has the authority and ability to 

remedy the harm inflicted by FWS's actions and inaction. 

IV. LEGAL BACKGROUND 

23. With the enactment ofthe ESA, Congress intended endangered species to be 

afforded the highest ofpriorities. The ESA's purpose is "to provide a means whereby the 

ecosystems upon which endangered species and threatened species depend may be conserved, 

[and] to provide a program for the conservation of such endangered species and threatened 

species." 16U.S.C. § 1531(b). 

24. The ESA assigns responsibility to implement the statute to the Secretaries of 

Interior and Commerce, who in turn have delegated responsibility to the United States Fish and 

Wildlife Service and the National Marine Fisheries Service ("NMFS"), respectively. The United 

States Fish and Wildlife Service has jurisdiction over penguins. 

25. The ESA protects imperiled species by listing them as "endangered" or 

"threatened." A species is "endangered" if it "is in danger of extinction throughout all or a 

significant portion of its range." 16 U.S.C. § 1532(6). A species is "threatened" ifit is "likely to 

become.an endangered species in the foreseeable future." 16 U.S.C. § 1532(20) .. 

26. The ESA sets forth a detailed process and timeframe for FWS to add species to the . 

list of threatened and endangered species. 
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27. Upon receipt ofa petition to list a species under the ESA, FWS must detennine 

'whether the petition "presents substantial scientific or commercial infonnation indicating that the 

petitioned action may be warranted." Id. FWS must make this initial "90-Day Finding," "[t]othe 

maximum extent practicable, within 90 days after receiving the petition." Id. 

28. IfFWS determines that the petition presents substantial infonnation that a listing, 

may be warranted, it must "promptly commence a review ofthe status ofthe species" to 

,determine whether listing is (1) warranted, (2) not warranted, or (3) warranted but precluded by 

other pending proposals that require immediate attention. 16 U.S.C. § 1533(b)(3)(B). This 

finding, known as the 12-Month Finding, is due ''within 12 months after receiving a petition." Id. 

When FWS concludes that listing is warranted, itmust simultaneously publish a proposed rule to. 

list the species in the Federal Register. 16 U.S.C. § 1533(b)(3)(B)(ii). 

29. Within one year ofpublishing the proposed rule, FWS must make a final listing 

detennination for the species. 16 U.S.C. §§ 1533(b)(6)(A). 

30., ESA listing provides substantial benefits to foreign species such as the seven 

penguin species that are the subject ofthis Complaint. For example, an entire section ofthe ESA 

is devoted to "International Cooperation." 16 U.S.C.§ 1537. Section 8(a) ofthe ESA explicitly 

authorizes the President to provide financial assistance for the development and management of 

programs in foreign countries that FWS detennines to be necessary or useful, for the Conservation 

ofspecies listed as endangered or threatened. Id. That provision also authorizes the President to , 

place "terms and conditions as he deems appropriate" on any financial assistance in order to 

ensure it is used for conservation purposes. Id. FWS is also authorized to encourage conservation 

programs for foreign endangered species, and to provide assistance for such programs in the form 

ofpersonnel and the training ofpersonnel. Id. ESA listing also provides greater public awareness 

for the conservation of listed species, and can result in conservation actions by foreign and United 

States governments as well as non-governmental groups and individuals. 

31. The ESA requires that United States agencies, in their actions abroad and at home, 

work to protect listed foreign species, and mandates that all Federal departments and agencies 

seek to conserve endangered species and threatened species and shall utilize their authorities in 

COMPLAINT FOR DECLARATORY AND INJUNCTIvE RELIEF, Case No. 
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furtherance ofconserving listing species. 16U.S.C. §§ 1531(c) & 1536(a)(l). 

32. Section 7 of the ESA requires that "[e]ach federal agency shall .. , insure that any 

action authorized, funded, or carried out by such agency ... is not likely to jeopardize the 

. continued existence of any endangefed species or threatened species or result fu the de~truction or 

adverse modification of [critical] habitat." 16 U.S.C. § 1536(a)(2). 

33. Finally, the ESA makes it unlawful for any person subject to the jurisdiction o'fthe 

United States to take, import or export, or move thiough interstate or foreign commerce any 

endangered species. 16 U.S.C. § 1538. These protections have also been extended to most 

threatened, species subject to FWS jurisdiction. See 50 C:F.R. § 17.31. 

34. A species receives mandatory substantive<protections under the ESA if, and only 

if, it is formally listed as endangered or threatened. See 50 C.F.R. § 402.. 12(d). Thus, the final 

listing determination is an essential step in the ESA's system of species protection and recovery. 

v. FACTUAL BACKGROUND 

A. Penguins Are Imperiled by Global Warming, Fisheries, and Other Threats 

. 35. Penguins are widely distributed throughout the southern hemisphere and are 

among the most threatened groups ofbirds in the world, with over halfof the approximately 19 

currently recognized species considered imperiled by the World Conservation Union ("mCN') 

and BirdLife International. Nevertheless, only one species ofpenguin, the Galapagos Penguin 

(Spheniscus mendiculus), is actually protected under the ESA. See 35 Fed. Reg. 8491 (June 2, 

1970) (Final rule listing Galapagos Penguin as Endangered). 

36. The seven penguins species at issue, the African penguin, yellow-eyed penguin, 

white-flippered penguin, Fiordland crested penguin, Humboldt penguin, erect-crested penguin, 

and the Campbell Plateau portion of the range of the New Zealand! Australia DPS of the southern 

rockhopper penguin,are intensely threatened by the cumulative and synergistic impacts of global 

warming, fisheries, introduced predators, human disturbance, habitat loss, marine pollution, and 

other threats. 

37. The primary threat to the survival of the seven penguin species is diminishing food 

. availability due to global warming, ocean acidification, and competition with industrial fisheries. 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF; Case No. 
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Penguins' large body size makes them dependent on oceanic areas ofhigh productivity, typically 

around upwelling and convergence zones., Having a limited foraging range and foraging depth, 

penguins and other seabirds are particularly sensitive to changes in abundance of their prey. 

38. The marine environment upon which penguins rely is under severe and pervasive 

threat from anthropogenic greenhouse gas emissions, which are resulting in global warmiilg, 

increased ocean temperatures, and ocean acidification. Global wanning has already been linked to 

past, ongoing, and/or projected population declines in numerous species ofpenguins. Even under 

the most optimistic emission scenarios, continuedwarining over the next several decades will 

dramatically and irreversibly affect Antarctica, the Sub-Antarctic islands, the Southern Ocean, 
, . 

and the penguins dependant on these and adjoining ecosystems. Reduced sea-ice extent, wann sea 

surface temperature, and changing ocean conditions negatively affect the abundance ofkrill in the 

Southern Ocean, which is the primary prey for many pengu4t species including the southern 

rockhopper and erect-crested penguins. If current decliIiing krill trends continue, effects on 

penguin species will be catastrophic. Ocean wanning also has the pOtential to increase the 

intensity ofwann-water EI Nino Southern Oscillation (ENSO) events, further threatening the 

Humboldt and African penguins which experience particularly high mortality during intense 

ENSO events. Ocean acidification resulting from the ocean's absorption of carbon dioxide 

impairs the growth ofplankton and other marine animals that build shells. Studies show that 

acidification is already affecting the ,Southern Ocean and will continue to intensify and expose the 

prey ofpenguins, such as krill, to corrosive waters. 

39. Other than global warming, fisheries probably represent the greatest threat to 

penguins worldwide. Impacts range from the intentional, sUch as fishermen using penguins as 

,bait, to the unintentional but direct impact ofspecies entangled and drowned in nets. The most 

significant impact on penguins from fisheries may be the intensive harvest of penguin prey, such 

as sardines and anchoveta~ causing wholesale population crashes ofpenguins. A large fishery in 

combination with climate-related decline in krill abundance may accelerate the decline of already 

imperiled penguin species. 

40. For these reasons, many of the world's penguin species are imperiled and qualify 
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B. Seven Penguin Species Proposed for ESA Protection 

41: The African penguin breeds on the African mainland from Hollams Bird Island, 

Namibia, to Bird Island, Algoa Bay, South Africa. African penguins no longer breed at several 

locations where they have been extirpated. African penguins breed from May through August on 

rocky ground with little or no vegetation in nest-burrows. African penguin populations have 

declined to an estimated 5% ofwhat they were at the beginning of the 20th century. Total global 

populationofthe species is now likely around 32,000 breeding pairs. The annual decline ofbirds 
, 

has not slowed, and if the observed rate ofloss continues, African penguins are in danger of. 

extinction in the wild. 

42. The African penguin faces threats as severe and diverse as any penguin species on 

the planet. The primary threats. to African penguins are: climate change; depletion ofprey by 

industrial fisheries; accidental mortality or bycatch in fisheries; pastand ongoing habitat 

loss/degradation from guano extraction and other sources; invasive alien species directly affecting 

the species; the continuing direct harvest of individual penguins for subsistence and trade; 

pollution affecting habitat and the species directly, including frequent, large oil spills that have 

injured or killed thousands ofpenguins; natural disasters; changes in native species dynamics; 

increased competitors and predators; and human disturbance through recreation/tourism, arid other 

sources. The African penguin feeds on pelagi,c school-fish including sardine (Sardinops sagax). 

~d anchovy (ElJgraulis capensis). The collapse ofsardine· and anchovy stocks near penguin 

foraging habitats as a result of over-fishing by industrial fisheries and ocean climate change has 

been disastrous for the species. ~nfortunately for the already imperiled African penguin, global 

wanning will likely exacerbate prey declines, mortality, and breeding failures, and ifnot abated, 

render the species' current extinction trajectory irreversible. 

43. The yellow-eyed penguin is'a New Zealand endemic, restricted to the South 

Island, Auckland Islands, and Campbell Island. The species has declined by well over 50% in 
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recent decades and now numbers fewer than 2,000 breeding pairs. 

44. Primary threats to the yellow-eyed penguin are predation by introduced and native 

predators at breeding sites and outbreaks ofdisease including malaria and leucocytozoonis that 

cause high mortality of adults and chicks. Large population fluctuations and periodic population 

crashes ofyellow-eyed penguins are also correlated with warming sea temperatures. Fisheries 

bycatch and marine habitat modification from oyster dredging are threats to the species in some 

portions ofits range. On the Otago Peninsula, South Island, tourists have unregulated access to . 

breeding sites of the yellow-eyed penguin. The presence ofpeople on beaches delays post
. . . 

foraging landing by penguins, which in turn affects the amount offood delivered by patents to 

their chicks~ This has negative consequences on chick growth, fledging mass, and the probability 

ofsurvival. 

45. The white-flippered penguin is aNew Zealand endemic, restricted to the Banks 

Peninsula and nearby Motunau Island. The present total population now numbers about 10,460 

birds. White-flippered penguins have disappeared from much of their range since European 

settlement; and are in much reduced numbers where they have survived. Mammalian predators 

have had a major impact on their overall numbers and the sizes and distribution of colonies. 

46. The key land-based threats to white-flippered penguins ar(;;l predation by ferrets, 

stoats, and feral cats. Ferrets take eggs and chicks and sometimes kill adult penguins. 

Unrestrained dogs readily attack and kill adult penguins and chicks. There is some evidence that 

stoats, which are good swimmers, are reaching parts of the shoreline and preying on penguins in . 

areas that were previously predator free. Cattle and sheep grazing also degrade nesting habitat and 

trample nests. Fires are a potential risk to penguins, especially during the molt in December to 

February, and a few penguins may be killed or injured by cars when crossing roads. At sea, white

flippered penguins have been frequently caught in near-shore. set nets, especially around Motunau 

Island. A large oil spill is a key potential threat because the birds nest in areas with shipping lanes. 

47. Breeding habitat for the Fiordland crested penguin is restricted to a few small 

areas in New Zealand. The species nests on Stewart Island and several adjacent offshore islands, 

Solander Island, and on the west to southwest coast of the South Island, New Zealand. The current 
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occupied range may be remnant refugia where the species has not yet been extirpated rather than 

representing optimal habitat. The Fiordland crested penguin is among the rarest ofall penguins 

with a likely population ofless than 3000 breeding pairs, and its already small population has 

declined by as much as 30% in recent decades. 

48. The main threats to the Fiordland crested penguin are predation ofadults, chicks, . 

and eggs by introduced species and human disturbance at its breeding sites. 

49. The Humboldt penguin is endemic to the Humboldt Current region ofSouth 

America, restricted to the·coasts and islands ofChile and Peru. The species' reproductive range 

includes Foca Island in Peru through the Pinihuil Islands in Chile. Humboldt ~J1guin populations 

have declined from levels possibly exceeding a million birds in the 19th century to between 41,000 

and 47,000 individual birds today. 

50. The Humboldt penguin is threatened by changing ocean conditions (particularly 

from ENSO events), fishing activities, human disturbance, loss ofhabitat from guano 

exploitation, egg and chick predation by introduced species, and marine pollution. ENSO events. 

affect the upwelling system of the Humboldt Current. During these events, the nutrient-rich 

surface waters are replaced by warm nutrient-poor waters and fish become unavailable to 

Humboldt penguins, leading to large-scale population declines. In non-EI Nifio years in Peru and 

Chile, the entanglement ofHumboldt penguins in gill nets has been reported as one of the main 

causes of adult mortality. The dependence ofHumboldt penguins on commercially exploited, 

schooling prey species makes the species particularly susceptible to changes in prey stocks due to 

unsustainable fisheries management. Guano extraction causes reduced penguin breeding success, 

because the guano serves as a substrate that penguins use for burrowing. Guano harvesting also 

results in direct penguin mortality when workers collect eggs and chicks. In addition, Humboldt 

penguins are extremely sensitive to human presence, responding more strongly than any other 

penguin species studied thus far~ Sites frequently visited by tourists have significantly reduced 

breeding success. 

51. The erect-crested penguin is a New Zealand endemic, restricted to a few small 

islands. Erect-crested penguins breed primarily on.the Bounty and Antipodes Islands (1 km2 
and 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF, Case No. 
11 



5 

10 

15 

20 

25 

1 

. . 2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

. 

16 

17 

18 

19 

21 

22 

23 

24 

26 

27 

28 

20 km2 respectively), New Zealand. The species has declined by over 50% since the 1970s in 

response to changing ocean conditions that have diminished prey availability. Total population of 

the species is now likely fewer than 80,000 pairs and declining. 

52. '. Climate change is the primary threat to this species. The significant declines over 

the past few decades are attributable to changes in the marine environment caused by global 

warming, resulting in less prey. Given the low population abundance and documented declines, 

any further reduction in food availability caused by changing climate conditions would be 
}. '. 

catastrophic for the species. 

53. The Campbell Plateau portion of the range of the New ZealandlAustraliaDPS 

of the Southemrockhopper penguin includes Campbell, Auckland, and Antipodes islands in 

,New Zealand. These islands sit on the Campbell Plateau, an extensive area ofshallow water that 

is part of the continental shelf extending southeast from New Zealand. 73 Fed. Reg. 77264, 77275 

(Dec. 18,2008) (12-Month Finding on a Petition To List Four Penguin Species as Threatened or 

Endangered Under the Endangered. Species Act and Proposed Rule To List the Southern 

RockhopperPenguin in the Campbell Plateau Portion ofIts Range). This portion of the New 

Ze~andJAustralia DPS of the southern rockhopper penguin has sustained significant historical 

declines: at Campbell Island, where a deCline of94 percent was recorded between the early 1940s 

and 1985; at Antipodes Islands, where a decline of94 percent was recorded between 1978 to 

1995; and at Auckland Islands, where the numbers halved between 1983 and ·1990. Id. Numbers 

at Campbell Island continue to deCline. Id. 

54. While the southern rockhopper penguin faces numerous and diverse threats 

throughout its breeding and foraging ranges, the overriding factor driving population declines has 

been reduced prey avai;lability linked to chapging ocean conditions. Decline in food availability 
. .! 

for southern r:ockhopper penguins near their breeding colonies is strongly correlated with wanner 

ocean temperatures. For example, the decline ofrockhopper penguins coincided with sea surface 

temperature increases recorded in Perseverance Harbour, Campbell Island. This may be because 

. warmer seas resulted in fewer euphausiids, the preferred prey of the penguins. These changing 

ocean conditions are likely caused by global warming, and given the most credible emissions and 
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1 climate scenarios for the coming decades, are likely to iritensify greatly. Absent comprehensive 

2 actionto reduce greenhouse gas emissions, the forces driving southern rockhopper penguin 

3 population declines wjIl continue; the viability ofbreeding colonies, and eventually the entire 

4 species, will be irreversibly compromised. ; 

C. Procedural History 

6 55. On November 28,2006, Plaintiffs submitted a formal, detailed petition to list 12 of 

7 the world's penguin species under the ESA ("Petition"), and FWS received the petition on 

8 November 29,2006. The 12 species included in the petition were the emperor penguin, southern 

9 rockhopper penguin, northern rockhopper penguin, Fiordland crested penguin, Snares crested 

. penguin, erect-crested penguin, macaroni penguin, royal penguin, white-flippered penguin, 

. 11 . yellow-eyed penguin, African penguin, and Humboldt penguin. 

12 56. On July 11, 2007, FWS made a positive 90-day finding on the Petition for ten of 

13 the 12 penguin species: the Petition presented substantial information showing that listing ofthe 

14 ten penguin species may be warranted. 72 Fed. Reg. 37695 (July 11, 2007) (Endangered and 

Threatened Wildlife and Plants; 90-Day Finding on a Petition to List 12 Penguin Species as 


16 Threatened or Endangered under the Endangered Species Act). FWS made a negative 90-day 


. 17 	 finding for the royal and Snares crested penguins. Id. 

18 57. On February 27, 2008, the Center filed suit against FWS for failing to make a 12

19 month finding on the petition, which was due on November 29,2007. Center for Biological 
. 	 . 

Diversity v. Hall, Case No. 1 :08-cv.;00335 (D.D.C. 2008). That lawsuit resulted in a court-ordered 

21 settlement that FWS publish the finding by December 19,2008. 

22 58. Subsequently, on December 18, 2008, FWS made positive 12-month findings for 

23 the seven penguin species at issue in this Complaint and proposed to list the African penguin as 

24· endangered, 73 Fed. Reg. 77332 (Dec. 18, 2008), the yellow -eyed penguin,· white-flippered 

penguin, Fiordland crested penguin, Humboldt penguin, and erect-crested penguin as threatened, 

26 73 Fed. Reg. 77303 (Dec. 18,2008), and the Campbell Plateau portion ofthe range of the New. 

27 .ZealandlAustralia DPS of the southern rockhopper penguin as threatened, 73 Fed. Reg. 77264 

28 (Dec. 18, 2008). At that time, FWS also determined that listing was not warranted for emperor 
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penguin, northern rockhopper penguin, and southern rockhopper penguin in the remainder ofits 


range. Id. 


59. FWS failed to issue the final listing determination for the seven penguin species at 


issue in this Complaint by the one-year deadline, and still has not done so. 


D • FWS Is in Violation of Its Mandatory Duty to Issue Final Determinations for the 


Seven Penguins Proposed for ESA-Listing. 

60. Over a year has now passed since FWS proposed to list the seven penguins at issue 

in this Complaint as threatened or endangered, yet FWS still has not promulgated .a final rule. 

61. FWS haS violated and continues to violate the ESA by failing to meet the.ESA's 

mandatory deadline to publish a final rule listing the species. 16 U.S.C. §§ 1533(b)(6)(A)(i) & 

1533(b)(6)(B)(i). 

62. These species are adversely affected by FWS' s failure to afford them the 

protection mandated by the ESA. Listing will better provide for the conservation and recovery of 

these imperiled species. These seven penguin species will not receive the protections they need 

and are legally entitled to under the ESA until FWS completes the listing process. 

VI. CLAIMFORRELIEF 

63. Plaintiffs re-allege and incorporate, as iffully set forth herein, each and every 

allegation in the preceding paragraphs of this complaint. 

64. FWS violated and continues to violate section 4 of the ESA, 16 U.S.C. § 1533, by 

failing to issue a final determination for the seven penguin species for which listing was proposed 

on December 18,2008, within the time limit mandated by the ESA.16 U.S.C. §§ 1533(a)(3)(A), 

(b)(6)(C)(ii); & 1540(g)(1)(C). 

65. FWS's failure to perform a mandatory, non-discretionary duty to issue a final 

determination for these species constitutes agency action "unlawfully withheld or unreasonably· 

delayed" within the meaning of the APA. 5 U.S.C. § 706(1)~ Additionally, FWS's failure to 

comply with this provision is arbitrary and capricious, and not in accordance with procedures . 

required by law, in violation of the APA. 5 U.S.C. §§ 701-706.. 

66. Plaintiffs have no adequate remedy at law. 
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VII. PRAYER FOR RELIEF 

For the reasons stated above, Plaintiffs respectfully request that the Court grant the 

following relief: 

1. Declare that FWS is in violation ofits nondiscretionary duty under the ESA, 16 


5U.s.C. § 1533(b )(6), and acted in a manner that is arbitrary, capricious, or otherwise not in 

6 


7 


8 


9 


10 


11 


12 


. 13 


14 


15 


16 


. 17 


18 


19. 


20 


21 


22 


23 


24 


25 


26 


27 


28 


J accordance with law, for failing to issue a final determination for the African penguin, 

yellow-eyed penguin, white-flippered penguin, Fiordland crested penguin, Humboldt 

penguin, and erect-crested penguin, and the Campbell Plateau portion of the range ofthe 

New Zealand/Australia DPS of the southern rockhopper penguin within the timeframe 

. dictated by the ESA; 

2. Issue permanent injunctive relief requiring FWS to promulgate a final listing 

determination fot the African penguin, yellow-eyed penguin, white-fIippered penguin, 

Fiordland crested penguin, Humboldt penguh1, and erect-crested penguin, and the 

Campbell Plateau portion of the range of the New Zealand/Australia DPS.ofthe southern 

rockhopper penguin and publish it in the Federal Register by a date certain; 

3 . Issue an order awarding Plaintiffs their costs of litigation, including reasonable 

attomeyfees as provided by the ESA, 16 U.S.C. § 1~40(g)(4); and 


. 4. Provide such other relief as the Court deems just and proper . 


DATE: March 9,2010 

Miyoko Sakashita (CA Bar o. 239639) 

Andrea A. Treece (CA Bar No. 237639) 

Catherine W. Kilduff(CA Bar No. 256331) 

Center for Biological Diversity 

351 Califomia Street, Suite 600 

San Francisco, CA 94104 

Phone: (415) 436-9682 / Facsimile: (415) 436-9683 


Attorneys for Plaintiffs Center for Biological 
Diversity and Turtle Island Restoration Network 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF, Case No. 

15 



